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U.S. Customs Service 


Treasury Decision 


(T.D. 80-68) 


Supplies and Equipment for Aircraft—Customs Regulations Amended 


Section 10.59(f), Customs Regulations, relating to free withdrawal of supplies 
and equipment for aircraft, amended to add Austria to the list of qualified 
countries. 


TITLE 19—CUSTOMS DUTIES 
Cuarpter I—U.S. Customs SERVICE 


PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A REDUCED 
RATE, ETC. 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to 
add Austria to the list of countries whose aircraft are exempt from 
the payment of Customs duties and internal revenue taxes on supplies 
and equipment withdrawn from Customs or internal revenue custody 
for use by the aircraft in certain circumstances. It has been determined 
that the Government of Austria allows substantially reciprocal 
privileges to U.S.-registered aircraft engaged in foreign trade. Based 
on this determination, a reciprocal exemption from duties and taxes 
has been granted to aircraft registered in Austria. 
EFFECTIVE DATE: This exemption became effective on April 11, 
1979. 
FOR FURTHER INFORMATION CONTACT: Benjamin H. 
Mahoney, Entry Procedures and Penalties Division, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington, D.C. 20229; 
202-566-5778. 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 


Sections 309 and 317, Tariff Act of 1930, as amended (19 U.S.C. 
1309, 1317), provide that foreign-registered aircraft engaged in foreign 
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trade may withdraw articles of foreign or domestic origin from 
Customs or internal revenue custody without the payment of Customs 
duties and/or internal revenue taxes, for use as supplies (including 
equipment), ground equipment, maintenance, or repair of the air- 
craft. This privilege is granted if the Secretary of Commerce finds, and 
advises the Secretary of the Treasury, that the country in which the 
foreign aircraft is registered allows substantially reciprocal privileges 
to U.S.-registered aircraft. Section 10.59(f), Customs Regulations (19 
CFR 10.59(f)), lists those countries whose aircraft have been found 
to be entitled to these privileges. 

In accordance with 19 U.S.C. 1309(d), the Deputy Assistant Secre- 
tary of Commerce for International Economic Policy and Research, 
to whom the authority was delegated by the Secretary of Commerce 
(42 F.R. 44829, 43 F.R. 12056), has found, and by letter dated April 
19, 1979, has advised the Secretary of the Treasury, that effec- 
tive April 11, 1979, the Government of Austria allows privileges 
substantially reciprocal to those provided in 19 U.S.C. 1309 and 
1317 to U.S.-registered aircraft engaged in foreign trade. Correspond- 
ing privileges accordingly are extended to aircraft registered in Austria 
and engaged in foreign trade, effective as of April 11, 1979. 


AMENDMENT TO THE REGULATIONS 


To reflect the granting of reciprocal privileges to aircraft of Austria, 
section 10.59(f), Customs Regulations (19 CFR 10.59(f)), is amended 
by inserting “Austria” in appropriate alphabetical order in the 
column headed “Country” and the number of this Treasury decision 
in the opposite column headed ‘“Treasury decision(s).’’ (Secs. 309, 317, 
624, 46 Stat. 690, as amended, 696, as amended, 759 (19 U.S.C. 1309, 
1317, 1624).) 


INAPPLICABILITY OF PUBLIC NOTICE AND DELAYED EFFECTIVE DATE 
REQUIREMENTS 


Because the subject matter of this document does not constitute 
a departure from established policy or procedures but merely an- 
nounces the granting of an exemption for which there is a statutory 
basis, pursuant to 5 U.S.C. 553(b)(B), notice and public procedure 
thereon are found to be unnecessary, and pursuant to 5 U.S.C. 
553(d)(1), a delayed effective date is not required. 


REGULATIONS DETERMINED TO BE NONSIGNIFICANT 


In a directive published in the Federal Register on November 8, 
1978 (43 F.R. 52120), implementing Executive Order 12044, “Im- 
proving Government Regulations,” the Treasury Department stated 
that it considers each regulation or amendment to an existing regula- 
tion published in the Federal Register and codified in the Code of 
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Federal Regulations to be “significant.” However, regulations which 
are nonsubstantive, essentially procedural, do not materially change 
existing or establish new policy, and do not impose substantial ad- 
ditional requirements or costs on, or substantially alter the legal 
rights or obligations of those affected, with secretarial approval may 
be determined not to be significant. Accordingly, it has been deter- 
mined that this document does not meet the Treasury Department 
criteria in the directive for “significant” regulations. 
DRAFTING INFORMATION 

The principal author of this document was Shannon McCarthy, 
Regulations and Research Division, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other offices of the 
Customs Service and the Department of Commerce participated 
in its development. 

Dated: January 31, 1980. 

Ricuarp J. Davis, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, Feb. 19, 1980 (45 F.R. 10758] 


ERRATUM 


In Customs Bu.uetin, volume 14, No. 5, dated January 30, 
1980, in T.D. 80—24, in the information concerning the bond for 
Superior Transfer, Inc., the date of the bond and the approval 
date should be: December 7, 1978. 





U.S. Customs Service 


General Notices 
(19 CFR Part 101) 
General Provisions 
Proposed change in the field organization of the Customs Service 
AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Proposed rule. 


SUMMARY: This notice proposes to amend the Customs Regula- 
tions to change the field organization of the Customs Service by estab- 
lishing, on a 2-year experimental basis, a new Customs port of entry 
at Huntsville, Ala., in the Mobile, Ala., Customs district. The proposed 
change is part of Customs continuing program to obtain more efficient 


use of its personnel, facilities, and resources, and to provide better 
service to carriers, importers, and the public. The proposed amend- 
ment to the regulations is not considered to be significant. 


DATES: Comments must be received on or before: (60 days from the 
date of publication in the Federal Register). 


ADDRESS: Comments (preferably in triplicate) may be addressed 
to the Commissioner of Customs, attention: Regulations and Research 
Division, U.S. Customs Service, 1301 Constitution Avenue NW., 
room 2335, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Bernard J. Harris, 
Office of Inspection, U.S. Customs Service, 1301 Constitution Avenue 
NW., Washington, D.C. 20229; 202-566-8157. 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of a continuing program to obtain more efficient use of its 
personnel, facilities, and resources, and to provide better services to 
carriers, importers, and the public, the Customs Service proposes to 
establish, on a 2-year experimental basis, a new Customs port of entry 
at Huntsville, Ala., in the Mobile, Ala., Customs district (region V). 

According to a study by the Huntsville-Madison County Chamber 
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of Commerce prepared for the Huntsville-Madison County Airport 
Authority, over 140 firms in the area conduct import-export operations. 
The study states that there has been major industrial growth in the 
area in the electronics and chemical industries geared heavily toward 
international trade, and that a 124-percent increase in imports and a 
75-percent increase in exports is anticipated in the period ending 
June 30, 1983. As a result, the airport authority and the chamber of 
commerce have requested the establishment of a Customs port of 
entry at Huntsville. This request has the support of local business 
interests and members of the Alabama congressional delegation. 

To meet the needs of the Huntsville importing community, which 
is described in the study as a 28-county area encompassing parts of 
four States, the State of Alabama is investigating the possibility of 
establishing a foreign-trade zone in the Huntsville area. Because a 
foreign-trade zone must be located in or adjacent to a port of entry, 
the establishment of a port of entry at Huntsville also would aid in 
establishing a foreign-trade zone there. 

In addition, establishing a Customs port of entry at Huntsville 
may be helpful in redistributing the Customs workload from the 
congested Los Angeles, Calif., and Chicago, Ill., ports of entry which 
now clear most imported merchandise destined to the Huntsville area. 

The geographical boundaries of the proposed Huntsville, Ala., 
Customs port of entry would include all the territory within the 
counties of Limestone, Madison, Morgan, and Marshall, all in the 
State of Alabama. 


CRITERIA FOR PORT-OF-ENTRY ELIGIBILITY 


Facilities at a Customs port of entry should include wharfage and 
anchorage adequate for ocean-going cargo/passenger vessels, airport 
runways, and other facilities adequate for modern jet aircraft; ware- 
housing space for secure storage of imported cargo pending Customs 
inspection and release; adequate passenger terminal facilities, admin- 
istrative office space, cargo inspection areas, primary and secondary 
inspection areas, storage areas, and other space necessary for regular 
Customs operations. These facilities, including office space occupied 
by Customs employees, must be provided without cost to the 
Government. 

In accordance with Customs criteria for port-of-entry status, the 
actual or potential annual workload should include 1,500 consump- 
tion entries (formal and informal), 1,000 scheduled international 
aircraft arrivals (passenger and cargo), or an appropriate com- 
bination. 

Currently, no international aircraft arrive at Huntsville. However, 
Huntsville’s port-of-entry application projects 4,652 annual con- 
sumption entries (formal and informal). 
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EVALUATION AT END OF 2-YEAR PERIOD 


To determine whether (1) establishing an inland port at Huntsville 
will relieve the workload at Los Angeles and Chicago and other border 
ports, and (2) there is sufficient need for Customs services in the area, 
the Huntsville port of entry would be established on a 2-year ex- 
perimental basis. Should the projection of annual consumption en- 
tries be confirmed during the 2-year period, the number in excess of 
Customs criterion for entries would be considered if Huntsville failed 
to meet other Customs workload criteria. 

At the conclusion of the 2-year period, Customs would evaluate 
the amount of international business, continued need for Customs 
services in the area, and the adequacy of Customs facilities. Should 
the extent of that business or the adequacy of the facilities fail to 
meet the criteria used by Customs to determine port-of-entry eligi- 
bility, as outlined above, the designation of Huntsville as a port of 
entry would be revoked. 


AMENDMENT TO THE REGULATIONS 


If the proposed change is adopted, the list of Customs regions, 
districts, and ports of entry in section 101.3, Customs Regulations 
(19 CFR 101.3), would be amended accordingly. 


COMMENTS 


Before adopting this proposal, consideration will be given to any 


written comments timely submitted to the Commissioner of Customs. 
Comments submitted will be available for public inspection in ac- 
cordance with section 103.8(b), Customs Regulations (19 CFR 
103.8(b)), during regular business hours at the Regulations and 
Research Division, room 2335, Headquarters, U.S. Customs Service, 
1301 Constitution Avenue NW., Washington, D.C. 20229. 


AUTHORITY 


This change is proposed under the authority vested in the President 
by section 1 of the act of August 1, 1914, 38 Stat. 623, as amended 
(19 U.S.C. 2), and delegated to the Secretary of the Treasury by 
Executive Order No. 10289, September 17, 1951 (83 CFR 1949-53 
comp., ch. II), and pursuant to authority provided by Treasury 
Department Order No. 101-5 (44 F.R. 31057). 


REGULATION DETERMINED TO BE NONSIGNIFICANT 


In a directive published in the Federal Register on November 8, 
1978 (43 F.R. 52120), implementing Executive Order 12044, ‘“Im- 
proving Government Regulations,” the Treasury Department stated 
that it considers each regulation or amendment to an existing regula- 
tion published in the Federal Register and codified in the Code of 
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Federal Regulations to be “significant.’”’ However, regulations which 
are nonsubstantive, essentially procedural, do not materially change 
existing or establish new policy, and do not impose substantial addi- 
tional requirements or costs on, or substantially alter the legal rights 
or obligations of, those affected, with secretarial approval, may be 
determined not to be significant. Accordingly, it has been determined 
that this proposed amendment does not meet the Treasury Depart- 
ment criteria in the directive for “significant’’ regulations. 


DRAFTING INFORMATION 


The principal authors of this document were Lawrence P. Dunham 
and Laurie Strassberg Amster, Regulations and Research Division, 
Office of Regulations and Rulings, U.S. Customs Service. However, 
personnel from other Customs offices participated in its development. 

Dated: February 4, 1980. 

Ricwarp J. Davis, 
Assistant Secretary of the Treasury. 


(521680) 


General Agreement on Tariffs and Trade 


Geneva (1979) protocol to the General Agreement on Tariffs and Trade, parts 1 
to 6 of annex I 


Reprinted below are the general provisions of the agreements in 
parts 1 to 6 of annex I, Geneva (1979) protocol to the General Agree- 
ment on Tariffs and Trade. Presidential Proclamation 4707 of Decem- 
ber 11, 1979, to carry out the Geneva (1979) protocol, was reprinted 
in the Federal Register on December 13, 1979 (44 F.R. 72348). 
Schedule XX, annexed to the protocol in part 1 of annex I and which 
contains a schedule of U.S. concessions, is not reprinted here, but 
will be printed together with all schedules annexed to that protocol 
in the ‘Treaties and Other International Acts’’ series, and in the 
bound volumes of ‘United States Treaties and Other International 
Agreements,”’ both published under the direction of the Secretary of 
State and available from the U.S. Government Printing Office. In 
the reproduction of the agreements in parts 2 to 6 of annex I found 
below, foreign language texts of the general provisions of those parts, 
schedules of tariff concessions of other parties to such agreements, as 
well as aspects superseded, have been omitted. 

Dated: February 11, 1980. 

SaLvaATORE E, CarRAMAGNO 
(For the Director, Office of 
Regulations and Rulings). 


308-895 0 - 80 = 2 
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Annex I 


Texts or AGREEMENTS IDENTIFIED IN THE THIRD AND FourtH 
RECITALS OF PRESIDENTIAL PROCLAMATION 4707 oF DEcEMBER 11, 
1979 


Part 1.—Geneva (1979) Protocol to the General Agreement on Tariffs 
and Trade 


THE CONTRACTING PARTIES TO THE GENERAL AGREEMENT ON TARIFFS 
AND TRADE 


The contracting parties to the General Agreement on Tariffs and 
Trade and the European Economic Community which participated 
in the Multilateral Trade Negotiations 1973-79 (hereinafter referred 
to as “participants’’), 

Having carried out negotiations pursuant to article XXVIII bis, 
article XX XIII, and other relevant provisions of the General Agree- 
ment on Tariffs and Trade (hereinafter referred to as ‘“‘the general 
agreement’), 

Have, through their representatives, agreed as follows: 

1. The schedule of tariff concessions annexed to this protocol re- 
lating to a participant shall become a schedule to the general agree- 
ment relating to that participant on the day on which this protocol 
enters into force for it pursuant to paragraph 5. 

2.(a) The reductions agreed upon by each participant shall, except 
as may be otherwise specified in a participant’s schedule, be imple- 
mented in equal annual rate reductions beginning January 1, 1980, 
and the total reduction become effective not later than January 1, 
1987. A participant which begins rate reductions on July 1, 1980, or 
on a date between January 1 and July 1, 1980, shall, unless otherwise 
specified in that participant’s schedule, make effective two-eighths of 
the total reduction to the final rate on that date followed by six equal 
installments beginning January 1, 1982. The reduced rate should in 
each stage be rounded off to the first decimal. The provisions of this 
paragraph shall not prevent participants from implementing reduc- 
tions in fewer stages or at earlier dates than indicated above. 

(b) The implementation of the annexed schedules in accordance 
with paragraph 2(a) above shall, upon request, be subject to multi- 
lateral examination by the participants having accepted this protocol. 
This would be without prejudice to the rights and obligations of 
contracting parties under the general agreement. 

3. After the schedule of tariff concessions annexed to this protocol 
relating to a participant has become a schedule to the general agree- 
ment pursuant to the provisions of paragraph 1, such participant 
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shall be free at any time to withhold or withdraw in whole or in part 
the concession in such schedule with respect to any product for which 
the principal supplier is any other participant or any government 
having negotiated for accession during the multilateral trade nego- 
tiations, but the schedule of which, as established in the multilateral 
trade negotiations, has not yet become a schedule to the general 
agreement. Such action can, however, only be taken after written 
notice of any such withholding or withdrawal of a concession has been 
given to the contracting parties and after consultations have been 
held, upon request, with any participant or any acceding government, 
the relevant schedule of tariff concessions relating to which has be- 
come a schedule to the general agreement and which has a substantial 
interest in the product involved. Any concessions so withheld or 
withdrawn shall be applied on and after the day on which the schedule 
of the participant or the acceding government which has the principal 
supplying interest becomes a schedule to the general agreement. 

4.(a) In each case in which paragraph 1 (b) and (c) of article II of 
the general agreement refers to the date of that agreement, the ap- 
plicable date in respect of each product which is the subject of a 
concession provided for in a schedule of tariff concessions annexed 
to this protocol shall be the date of this protocol, but without prej- 
udice to any obligations in effect on that date. 

(b) For the purpose of the reference in paragraph 6(a) of article II 
of the general agreement to the date of that agreement, the applicable 
date in respect of a schedule of tariff concessions annexed to this 
protocol shall be the date of this protocol. 

5. (a) This protocol shall be open for acceptance by participants, 
by signature or otherwise, until June 30, 1980. 

(b) This protocol shall enter into force on January 1, 1980, for 
those participants which have accepted it before that date, and for 
participants accepting after that date, it shall enter into force on the 
dates of acceptance. 

6. This protocol shall be deposited with the Director General to the 
contracting parties who shall promptly furnish a certified copy thereof 
and a notification of each acceptance thereof, pursuant to paragraph 5, 
to each contracting party to the general agreement and to the Euro- 
pean Economic Community. 

7. This protocol shall be registered in accordance with the provisions 
of article 102 of the charter of the United Nations. 

Done at Geneva this thirtieth day of June, one thousand nine 
hundred and seventy-nine, in a single copy, in the English and French 
languages, both texts being authentic. The schedules annexed hereto 
are authentic in the English, French, and Spanish language as specified 
in each schedule. 
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I hereby certify that the foregoing text is a true copy of the Geneva 
(1979) protocol to the General Agreement on Tariffs and Trade, done 
at Geneva on June 30, 1979, the original of which is deposited with 
the Director General to the contracting parties to the General Agree- 
ment on Tariffs and Trade. 

O. Lone, 
Director General. 
GENEVA. 


Part 2.—Trade Agreement With the People’s Republic of Hungary 
Entered Into on November 18, 1978 


AGREEMENT 


Agreement on Tariff Matters Between the United States of America 
and the Hungarian People’s Republic 


ARTICLE I 


The Government of the United States of America agrees to grant 
to the Hungarian People’s Republic in regard to items listed in annex 
I to this agreement tariff treatment no less favorable than that 
specified in annex I. The Government of the Hungarian People’s 
Republic agrees to grant to the United States of America in regard 
to items listed in annex II to this agreement tariff treatment no less 
favorable than that specified in annex II. 


ARTICL# II 


Except as provided in article V of this agreement and in any modi- 
fications that may be agreed upon by the parties to this agreement, 
the Government of the United States of America and the Government 
of the Hungarian People’s Republic agree to implement the concessions 
specified in annexes I and II in accordance with the final act of the 
Tokyo Round of Multilateral Trade Negotiations, including any 
provisions of such final act that may pertain to the staging of tariff 
reductions. 

ARTICLE III 


1. The Government of the United States of America and the 
Government of the Hungarian People’s Republic shall, with respect 
to matters provided for in this agreement, apply the provisions of the 
General Agreement on Tariffs and Trade in accordance with the Agree- 
ment on Trade Relations between the United States of America and 
the Hungarian People’s Republic. 

2. If the parties agree, any disputes arising under this agreement 
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may be settled through use of the procedures of the General Agree- 
ment on Tariffs and Trade. In other cases, the parties to this agree- 
ment will proceed as follows: 

A. Each party to this agreement shall, upon request of other party, 
enter into bilateral consultations with respect to any matter con- 
cerning the operation of or obligations under this agreement. Such 
consultations may include requests for renegotiation of the agreement 
or complaints that benefits accruing under the agreement have been 
directly or indirectly nullified or impaired. 

B. If within 60 days following a request for consultations concerning 
a complaint that benefits accruing under this agreement have been 
nullified or impaired there has been no satisfactory settlement of the 
issue, then either party may suspend the application, with respect to 
the other party, of such concessions or obligations under this agreement 
as it shall determine to be appropriate in the circumstances, and the 
other party may take such action as it considers appropriate. 


ARTICLE IV 


Nothing in this agreement will affect the U.S. invocation of article 
XXXV of the General Agreement on Tariffs and Trade, as qualified 
by the Agreement on Trade Relations between the United States of 
America and the Hungarian People’s Republic and letters exchanged 
between the two Governments on the date of that agreement. 


ARTICLE V 


1. Upon a successful conclusion of the Tokyo Round of Multilateral 
Trade Negotiations, each party to the agreement shall determine 
whether a satisfactory overall balance of concessions has been achieved 
between the two parties. Thereafter, this agreement shall enter into 
force on the 30th day following the parties’ written notification to 
each other of approval of the overall balance referred to in the pre- 
ceding sentence. 

2. Either party to this agreement may at any time withdraw, in 
whole or in part, one or more concessions made under this agreement. 
After this agreement has entered into force, such withdrawals shall 
be subject to the provisions of article III of this agreement. 

3. This agreement shall cease to be effective at any time, or for any 
period, that the Agreement on Trade Relations between the United 
States of America and the Hungarian People’s Republic is not in 
effect. 

4. This agreement may be terminated by either party upon 6 
months written notice to the other party. 

Done in four original copies at Budapest, this 18th day of Novem- 
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ber 1978, two copies each in English and Hungarian, each of the four 
texts being equally authentic. 


Auan Wm. Wo.trr J&nos NYERGES 


FOR THE UNITED STATES OF FOR THE HUNGARIAN PEOPLE’S 
AMERICA REPUBLIC 


Deputy SpectaL REPRESENTATIVE 
FOR TRADE NEGOTIATIONS, 
Washington, November 18, 1978. 
Mr. JANos NYERGEs, 
Special Representative of the Hungarian Government to the International 
Economic Organizations, Budapest. 

Excre.uency: I have the honour to refer to the Agreement on 
Tariff Matters between the United States of America and the Hun- 
garian People’s Republic. 

With respect to that agreement, the Government of the United 
States of America acknowledges that the parties may need to adjust 
their schedules of concessions as the Tokyo Round of Multilateral 
Trade Negotiations draws to a conclusion. These adjustments may be 
made prior to the entry into force of this agreement. The Government 
of the United States of America wishes to express the mutual under- 
standing of the parties to this agreement that, where appropriate, 
any such adjustments will be offset by adequate modifications. 

Accept, Excellency, renewed assurances of my highest esteem. 

Sincerely, 
Ambassador ALAN Wa. Wo rr, 
Deputy Special Representative for 
Trade Negotiations. 


Deputy SpeciaL REPRESENTATIVE FOR TRADE NEGOTIATIONS, 
Washington, November 18, 1978. 


Mr. JANos NYERGEs, 
Special Representative of the Hungarian Government to the International 
Economic Organizations, Budapest. 

ExcE.uency: I have the honour to refer to the Agreement on Tariff 
Matters between the United States of America and the Hungarian 
People’s Republic. 

Our Governments have agreed to assess the overall balance provided 
for in that agreement, prior to its entry into force, at the conclusion 
of the Tokyo Round of Multilateral Trade Negotiations (MTN). 
At the time of that assessment, the Government of the United States 
will, in the event that it offers concessions in the MTN to countries 
that are principal suppliers of item number 107.35 of the U.S. Tariff 
Schedules (pork, prepared or preserved, boned, cooked, and canned) 
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or other products, extend the same concessions to imports from the 
Hungarian People’s Republic. The Government of the United States 
of America recognizes that if it is not possible to make additional 
concessions, the Government of the Hungarian People’s Republic 
may withdraw its proposed concessions on phosphated mineral or 
chemical fertilizer. 
Accept, Excellency, renewed assurances of my highest esteem. 
Sincerely, 
Ambassador ALAN Wo. Wo Fr, 
Deputy Special Representative for 
Trade Negotiations. 


HunGARIAN Propue’s ReEPuBLIC, 
Ministry OF ForREIGN TRADE, 
November 18, 1978. 
His Excellency ALtan Wa. Wot rr, 
Deputy Special Representative for Trade Negotiations, 
Washington, D.C. 

Excr.uEncy: I have the honour to refer to your letters concerning 
the Agreement on Tariff Matters between the Government of the 
United States of America and the Government of the Hungarian 
People’s Republic, and in particular concerning adjustments to the 
schedules of concessions in that Agreement that may be made as 


the Tokyo Round of Multilateral Trade Negotiations is concluded. 
I have further the honour to inform you that the Government of 
the People’s Republic of Hungary agrees with the content of your 
letters. 
Accept, Excellency, renewed assurances of my highest esteem. 
Sincerely, 


JANOS NYERGES, 
Special Representative of the Hungarian Government 
to the International Economic Organizations. 


OFFICE OF THE SPECIAL REPRESENTATIVE 
FOR TRADE NEGOTIATIONS, 
Washington, November 26, 1979. 
Mr. JANos NYERGEs, 
Special Representative of the Hungarian Government to the International 

Economic Organizations, Budapest. 

ExcrE.uency: I have the honor to refer to the Agreement on Tariff 
Matters between the United States of America and the Hungarian 
People’s Republic signed November 18, 1978. 

As provided for in article V of the agreement and in the side letters 
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attached to the agreement, the United States has found it necessary 
to adjust its schedule of concessions annexed to the agreement as 
annex I during the concluding months of the Tokyo Round of Multi- 
lateral Trade Negotiations. Accordingly, I have the pleasure to 
transmit to you the revised schedule of U.S. concessions to be annexed 
to the agreement as annex I. 

Accept, Excellency, renewed assurances of my highest esteem. 

Sincerely, 


Wir B. KE tty, Jr., 
Associate Special Trade Representative. 


ANNEX I.—ScHEDULE oF TARIFF CONCESSIONS OF THE UNITED STATES OF 
AMERICA 





Tariff 
item 
No. Brief description 


Current rate 


Offer rate 





107.40... Beef or veal, pickled or cured, valued not over 30 
cents per lb. 
Beef in airtight containers, n.e.s._..._.-...-.---- 
Beef and veal, prepared or preserved, n.s.p.f., 
valued not over 30 cents per lb. 
Beef and veal, prepared or preserved, n.s.p.f., 
valued over 30 cents per lb. 
Grapes, prepared or preserved, except dried----- 
Paprika, ground or not ground 
Parsley, manufactured 
Hand-loomed colored fabrics made by a cottage 
industry, wholly of cotton, of number 14 or 
coarser. 
Hand-loomed colored fabrics made by a cottage 
industry, wholly of cotton, of numbers 15 to 34. 
Hand-loomed colored fabrics made by a cottage 
industry, wholly of cotton, of numbers 35 to 49. 
319.07... Hand-loomed colored fabrics made by a cottage 
industry, wholly of cotton, of numbers 50 to 59. 
319.21... Typewriter ribbon fabric, wholly of cotton, not 
fancy or figured, not bleached or colored, of 
numbers 51 to 59. 
319.23... Typewriter ribbon fabric, wholly of cotton, not 
fancy or figured, not bleached or colored, of 
numbers 60 to 79. 
319.25... Typewriter ribbon fabric, wholly of cotton, not 
fancy or figured, not bleached or colored, of 
numbers 80 te 140. 
319.27... Typewriter ribbon fabric, wholly of cotton, not 
fancy or figured, bleached but not colored. 
319.29... Typewriter ribbon fabric, wholly of cotton, not 
fancy or figured, colored whether or not 
bleached. 
322.10... Woven cotton fabrics, n.e.s., not fancy or figured, 
colored whether or not bleached, of number 10. 
335.75... Other woven fabrics, of vegetable fiber (except 
cotton), not over 4 oz. per square yard, n.e.s. 
335.95... Other woven fabrics, of vegetable fibers (except 
cotton), over 4 oz. per square yard, n.e.s. 


Footnotes at end of table. 


107.52.-- 
107.55. -- 


107.631... 
147.77... 
161.71. -- 
161.75. -- 
319.01--. 
319.03. -- 


319.05. -- 


SPO ID. cadececu<aot 


7.5% ad val 
3¢ per lb 


11.5% ad val 

13% ad val 

14.5% ad val 

7.5% ad val. + 0.25% 
ad val. for each 


number. 
5¢ per Ib, + 7.5% ad 


val. + 0.25% ad val. 


for each number. 
5¢ per lb. + 27.5% 


ad val. 

Base rate + 2.5% 
ad val. 

Base rate + 4.5% 
ad val. 

11.41% ad val 

3.2% ad val 


5% ad val 


- 1¢ per Ib. 


3% ad val. 
2¢ per Ib. 


4% ad val. 


7% ad val. 
2¢ per Ib. 


6% ad val. 


6% ad val. 
6% ad val. 
6% ad val. 


5.2% ad val. + 0.2% ad 
val. for each number. 


3.5¢ per Ib. + 5.2% ad 
val. + 0.2% ad val. 
for each number. 
3.5¢ per Ib. + 19.2% 


ad val. 

Base rate + 1.8% 
ad val. 

Base rate + 3.2% 
ad val. 

8.7% ad val. 

3% ad val. 


3% ad val. 
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Tariff 
item 
No. 


379.41 2 


379.41 2 


379.79 3__ 


437.14. 
437.20. 


437.58. 
461.10. 
461.15. 


401.20. _- 
461.30. _- 


461.35... 
461.40_ _- 
461.45. 


466.05 _ -- 
466.10_ -- 


466.15. -. 


466.20. __ 
466.25 -- 


466.30. -- 
533.72 5. 


533.74 5__ 
533.76 5. _ 


. Hormones, natural, not artifically mixed - - 
. Bath salts, perfumed 


Brief description 


Men’s and boys’ cotton knit dressing gowns, in- 
cluding bathrobes, beach robes, lounging 
robes, and similar apparel, other than lace or 
net, not ornamented. 

Men’s and boys’ cotton knit pajamas and other 
nightwear, other than lace or net, not orna- 
mented. 


Current rate Offer rate 


21% ad val 8% ad val. 


21% ad val 8% ad val. 


Men’s and boys’ wool wearing apparel, other than 25¢ per Ib. plus 21% ad 17% ad val. 


lace or net, not knit, valued not over $4 per 


val. 


pound, excluding coats, shirts, suits, trousers, 


slacks, and shorts. 
Butylene dichloride and propylene dichloride - - 


Ethlyene dichloride 


Natural drugs in forms such as tablets, pills, etc. 


including powders in medicinal doses. 


Opium alkaloids and their compounds 


Other alkaloids and their compounds, synthetic, 5% ad val----- 


n.s.p.f. 


Bay rum or bay water 


Floral or flower waters 


Perfumes, colognes, and toilet waters, not con- 7.5% ad val 


taining alcohol. 


. 1.5¢ per lb. plus 7.5% 0.9¢ per lb, plus 4.6% 

ad val. ad val. 
1.5¢ per Ib. plus 7.5% 0.6¢ per lb. plus 3% ad 
ad val. val. 

, The rate provided for The rate provided for 
such product, but such product, but 
not less than 5% ad __ not less than 3.7% ad 
val. val. 

$1.50 per oz $1 per oz. 
.------- 3.7% ad val. 


- 2% ad val........-.. 
10% ad val 
8¢ per Ib. plus 12% ad 4¢ per lb. plus 6.1% ad 
val. val. 
4% ad val 


.. 1.8% ad val. 


5% ad val. 


Perfumes, colognes, and toilet waters, containing 8¢ per lb. plus 7.5% ad 5% ad val. 


alcohol. 

Cosmetics and other toilet preparations, not con- 
taining alcohol. 

Cosmetics and other toilet preparations, con- 
taining alcohol. 

Castile soap 

Toilet soap, valued not over 20 cents per Ib-_--. - 


Toilet soap, valued over 20 cents per Ib- _._-_- 


Soap made in whole or in part from castor oil__- 

Soap and soap powder, n.e.s. (including all me- 
dicinal soap and soap powder). 

Synthetic detergents---__-...__---_-- aaa 

Steins with permanently attached pewter lids, 
of nonbone chinaware. 

Mugs and other steins of nonbone chinaware- - - 

Candy boxes, decanters, punch bowls, pretzel 
dishes, tidbit dishes, tiered servers, bonbon 
dishes, egg cups, spoons and spoon rests, oil 
and vinegar sets, tumblers and salt and pepper 
shaker sets, of nonbone chinaware. 

Cups valued over $8 per dozen; saucers valued 
over $5.25 per dozen; soups, oatmeals, and 
cereals valued over $9.30 per dozen; plates not 
over 9 inches in maximum diameter and 
valued over $8.50 per dozen; plates over 9 but 


Footnotes at end of table. 


308-895 O - 80 - 


3 


.-. 0.8¢ per lb. + 5% ad val 


- 22.5% ad val. - 


val. 
7.5% ad val.........-. 4.9% ad val. 


8¢ per lb. + 7.5% ad val. 5¢ per lb. + 4.5% ad val. 
4% ad val. _.......-.-- 3.1% ad val. 
. 0.5¢ perlb. +5% ad val. 0.3¢ per lb. + 3.3% ad 
val. 
. 0.5¢ per lb. + 3.6% ad 
val. 
. 4.7% ad val. 
. 0.4¢ per Ib. + 2.9% ad 
val. 


~ P56 OE WOR 2282 8 
0.5¢ per lb. + 4% ad val 


. 5% ad val 
22.5% ad val. __....... 9% ad val. 
..--..-- 17.5% ad vail. 


22.5% ad val. .. 9% ad val. 


5¢ per dozen + 
17.5% ad val.? 


8% ad val. 
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Brief description Current rate Offer rate 





not over 11 inches in maximum diameter and 
valued over $11.50 per dozen; platters or chop 
dishes valued over $40 per dozen; sugars 
valued over $23 per dozen; creamers valued 
over $20 per dozen; and beverage servers 
valued over $50 per dozen. 
Smokers articles and other househoid articles, 5¢ per doz. pieces+ 7% ad val. 
n.s.p.f., of fine-grained earthenware or stone- 15% ad val.* 
ware, over $3 but not over $10 per dozen. 
534.94... Smokers articles and other household articles, 22.5% ad val 9% ad val. 
n.s.p.f., of nonbone chinaware or subporcelain. 
541.11... Ordinary glass, cast or rolled, not ground, etc., 0.3¢ per lb 0.2¢ per Ib. 
over 4 oz. per sq. ft. 
542.31... Ordinary glass, n.e.s., not ground, etc., over 16 0.7¢ per lb 0.4¢ per Ib. 
oz. but not over 28 oz. per square foot, not over 
40 united inches. 
Ordinary glass, n.e.s., not ground, etc., over 16 0.9¢ per Ib_.......---- 0.4¢ per lb. 
oz. but not over 28 oz per square foot, over 40 
but not over 60 united inches. 
Ordinary glass, n.e.s., not ground, etc., over 16 1.1¢ per lb 0.4¢ per Ib. 
oz. but not over 28 oz. per square foot, over 60 
but not over 100 united inches. 
Ordinary glass, n.e.s., not ground, etc., over 28 0.7¢ per lb 0.5¢ per Ib. 
oz. per square foot, not over 234 square feet in 
area. 
Ordinary glass, n.e.s., not ground, etc., over 28 0.9¢ per Ib 
oz. per square foot, over 234 but not over 7 
square feet in area. 
546.52... Other glass household articles, n.s.p.f., valued 50% ad val 38% ad val. 
not over $0.30 each. 
546.64 °.. Other glass household articles, n.s.p.f., cut or 15% ad val 7.2% ad val. 
engraved, valued over $5 each. 
546.68 19. Other glass household articles, n.s.p.f., not cutor 15% ad val 7.2% ad val. 
engraved, valued over $5 each. 
618.45... Aluminum hollow cast extrusion ingots 0.6¢ per Ib.1__. 1.5% ad val. 
618.47... Aluminum pipes, tubes, and blanks therefor, 9.5% ad val 5.7% ad val. 
and pipe and tube fittings, n.e.s. 
646.80... Padlocks of base metal, not of cylinder or pin 6¢ perdoz.+4%ad 4.1% ad val. 
tumbler construction, not over 1.5 inches in val.!2 
width. 
646.81... Padlocks of base metal, not of cylinder or pin 9¢ perdoz.+4%ad 3.8% ad val. 
tumbler construction, over 1.5 but not over val.13 
2.5 inches in width. 
Padlocks of base metal, of cylinder or pin 40¢ per doz. + 5%, 6.1% ad val. 
tumbler construction, not over 1.5 inches in ad val.4 
width. 
Padlocks of base metal, of cylinder or pin 30¢ per doz. + 4% 4.8% ad val. 
tumbler construction, over 1.5 but not over ad val.15 
2.5 inches in width. 
Padlocks of base metal, of cylinder or pin 40¢ per doz. + 4% 4.2% ad val. 
tumbler censtructic n, over 2.5 inches in width. ad val.'6 
Cabinet locks of base metal, not of cylinder or 15¢ per doz. + 4.25% 5.38% ad val. 
pin tumbler construction, not over 1.5 inches ad val.!7 
in width. 
Cabinet locks of base metal, not of cylinder or 21¢ per doz. + 5% 5.6% ad val. 
pin tumbler construction, over 1.5 but not ad val.!8 
over 2.5 inches in width. 


Footnotes at end of table. 
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646.89... 


646.90... 


646.92... 
648.51_-- 


648.53_-. 
648.55_-. 


648.57__- 
648.61. _- 


648.63. _- 
648.67_ . 


648.69_-- 


648.71__- 


648.73__- 


648.75. 


648.80. -- 


648.82. _- 
648.85... 


648.89. _. 


648.91... 
648.93. _- 


648.95... 
648.97__- 


661.67. -- 


674.30. -- 
674.32. -_ 
674.35_.- 


674.40_ _- 
674.42. __ 





Brief description 


Cabinet locks of base metal, not of cylinder or 
pin tumbler construction, over 2.5 inches in 
width. 

Cabinet locks of base metal, of cylinder or pin 
tumbler construction. 

Luggage locks and parts and luggage frames 
incorporating locks. 

Locks and padlocks of base metal, n.e.s.......-- 

Drainage tools, scoops, shovels, and spades, and 
parts thereof. 

Picks and mattocks, and parts thereof. 

Agricultural or horticultural hoes and rakes and 
parts thereof. 

Hoes and rakes, and parts thereof, n.e.s_-_-____---- 

Agricultural or horticultural forks and parts, 
except hay or manure forks. 

Forks and parts thereof, n.e.s.......-.-.-.------ 

Axes, adzes, hatchets, and similar hewing tools, 
and parts thereof 

Scythes, sickles, grass hooks, corn knives, and 
parts thereof. 

Hay knives, and parts thereof. 


Hedge and grass shears, and parts thereof. 


Pruning shears and sheep shears, and parts 
thereof. 

Slip-joint pliers, not forged, not over $6 per 
dozen. 

SOTO ONG, TOOSe cco ene be eet enc anee no 

Pliers, n.e.s., nippers, and pincers and hinged 
tools to hold and splice wire. 

Parts of pliers, nippers, pincers, and hinged 
tools for splicing wire. 

Tin snips, and parts thereof 

Bolt and chain clippers, etc., with cutting part 
containing dutiable alloys. 

Bolt and chain clippers, etc., n.e.s_..-.-.-.-.---- 

Pipe tools (except cutters), wrenches, spanners, 
and parts therof. 

Industrial machinery involving temperature 
change, for making cellulosic pulp, paper or 
paperboard, and parts thereof 

Industrial machinery, etc. for treatment of mate- 
rials involving temperature changes, n.e.s., 
and parts thereof. 

Metal-working machine tools for cutting or hob- 
bing gears. 

Boring, drilling, and milling machines for metal 
working. 

Metal-working machine tools, n.e.s.----.-.------ 

Reciprocating gang-saw machines 

pT Sa ee, eee ee 


674.50... Tool holders used principally with machine tools_ 


674.51. -- 


Cast-iron parts, for machine tools (except mal- 
leable cast-iron) not alloyed and not advanced, 
etc. 


Footnotes at end of table. 


Current rate Offer rate 


32¢ per doz. + 4% 
ad va.1!9 


12.8% ad val. 


40¢ per doz. + 4% 
ad val.20 
11% ad val 


5.8% ad val. 
6.2% ad val. 


9.5% ad val 
7.5% ad val 


5.7% ad val. 
3% ad. val. 


3.5% ad val 
7.5% ad val 


2.8% ad val. 
3% ad val. 


7.5% ad val 
3.5% ad val.......-.-. 2.8% ad val. 


7.5% ad val 3% ad val. 
11% ad val.._.--..-_-. 6.2% ad val. 


4% ad val 


1¢ each + 6% ad val... 0.6¢ each + 3.8% 
ad val. 
5¢ each + 11% ad 2¢ each + 5.1% ad 
val. val. 
2¢ each + 4% ad val__. 1¢ each + 2.8% ad 
val. 
12% ad val. 


12% ad val. 
1.6¢ each + 10% ad 1¢ each + 5.5% ad 
val. val. 
9.5% ad val.......-.-. 5.7% ad val. 


5¢ each + 11% ad val.. 2¢ each + 4.4% ad val. 


15% ad val 6% ad val. 


10.5% ad val 4.2% ad val. 
11% ad val.._.-.-.---- 9% ad val. 


3.5% ad val 2.4% ad val. 


6.% ad val 4.2% ad val. 


10% ad val.__...-...-- 5.8% ad val. 
6% ad val_._..---.-.-. 4.2% ad val. 


7.5% ad val -- 4.4% ad val. 
5.5% ad val -- 3.9% ad val. 
5% ad val______.-.-.-. 3% ad val. 

7.5% ad val._......-... 4.9% ad val. 
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Tariff 
item 
No. 


Brief description 


. 


Current rate 


UNITED STATES OF 


Offer rate 





674.52... 


674.53... 
674.55... 


682.20... - 


682.25... 
682.30... 


682.41 21. 


682.45 21. 


682.50... 
683.95... 


684.50 -. 
684.70... 
686.80... 
687.58 22 _ 
692.04. -- 
692.32 23_ 
706.04. -- 
706.06. -- 
706.09 24. 
706.13 24. 
706.16 25_ 
706.17 26. 
706.18 27_ 
706.20. -- 
706.22. -- 
706.30. -- 
709.01. _. 
709.03... 
709.05... 
709.06... 


709.07... 
709.09... 


709.10. -. 


709.11... 


709.13._. 


of Parts metal-working machines for cutting or 
hobbing gears. 

Other parts for machine tools, n.e.s........------ 

Machines used principally as machine tool ac- 
cessories. 

Synchronous electric motors, under 40 horse- 
power, valued not over $4 each. 

Electric motors under }4o horsepower, n.@.s_-.-- 

Electric motors of }40 or more but not over Ko 
horsepower. 

Electric motors 1 horsepower or over but not 
over 20 horsepower. 

Electric motors over 20 horsepower but under 
200 horsepower. 

Electric motors of 200 or more horsepower 

Industrial, and laboratory electric furnaces, etc. 
n.e.s., and parts. 

Electrothermic appliances and apparatus, n.e.s., 
and parts. 

Microphones, loudspeakers, head phones, etc., 
and parts. 

Filament lamps operating at less than 100 volts, 
N.6.8. 

Other electronic tubes, etc., n.e.s_..-..-.-------- 

BAOGOE DUANE. 25S 5. Seco oe copes cs wnden dace 

Automobile truck tractors, if imported without 
their trailers. 

Flat goods of reptile leather 

Luggage and handbags of reptile leather. 

Handbags, of leather other than reptile, valued 
over $20 each. 

Luggage of leather other than reptile 

Luggage and handbags, etc., of willow 

Luggage and handbags, etc., of rattan or palm 
leaf. 

Luggage and handbags, etc., of unspun vegetable 
materials, n.e.s. 

Luggage and handbags, etc., of textile materials, 
wholly or in part of braid. 

Luggage, and handbags, etc., of cotton and not 
of pile or tufted construction. 

Luggage and handbags, etc., of reinforced or 
laminated plastics. 

Optical mirrors and reflectors for medical use. -- 

Binocular loupes for eye examinations 

Optical instruments and appliances, n.e.s., and 
parts, for medical use. 

Anesthetic apparatus and instruments (except 
syringes), and parts. 

Basal metabolism apparatus, and parts thereof-- 

Bougies, catheters, drains and sondes, and parts 
thereof. 

Percussion hammers, stethoscopes and stetho- 
scope parts. 

Sphygmomanometers, tensimeters, and oscil- 
lometers, and parts thereof. 

Syringes, including hypodermic, and parts 
thereof (except needles). 


Footnotes at end of table. 


10% ad val 


7% ad val 
5% ad val 


25% ad val 


12.5% ad val 
6% ad val 


5% ad val 
5% ad val 


6% ad val 
5% ad val 


5.5% ad val 
7.5% ad val 

4% ad val 

6% ad val 

4% ad val 

4% ad val 

7% ad val 

8.5% ad val--.- 
10% ad val 

10% ad val 


10% ad val 
25% ad val 


5.8% ad val. 


4.7% ad val. 
3.7% ad val. 


10% ad val. 


6.6% ad val. 
4.2% ad val. 


3.7% ad val. 


4.2% ad val. 
2.5% ad val. 


3.9% ad val. 


4.9% ad val. 


4.2% ad val. 
3.1% ad val. 
3.1% ad val. 


4.7% ad val. 
.-- 5.38% ad val. 
9% ad val. 


8% ad val. 
5.8% ad val. 
18% ad val. 


8.5% ad val. ..-..------ 5.3% ad val. 


21% ad val 
15% ad val 


10.5¢ per lb. + 8.5% 
ad val. 


8.4% ad val. 


7.2% ad val. 


5.5¢ per lb. + 4.6% ad 


val. 


22.5% ad val..--..---. 9% ad val. 


12.5% ad val 
25% ad val 


9.5% ad val 


11% ad val 
6% ad val 


9.5% ad val 
4.5% ad val 


21% ad val 


6.6% ad val. 
10% ad val. 


5.7% ad val. 


6.2% ad val. 
4.2% ad val. 


5.7% ad val. 
3.4% ad val. 


8.4% ad val. 
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Tariff 
item 
No. 


Brief description 


Current rate 


709.15... Electro-surgical apparatus, and parts thereof.... 18% ad val 


709.17... 


709.19... 
709.21... 
709.23... 
709.25... 
709.27. . 


709.40... 


709.45... 


709.50... 
709.55... 
709.56... 


709.61... 
709.63... 
709.66... 
724.10... 


724.20... 


724.25... 
727.10... 


727.15... 
727.23 28. 
727.25 29. 
727.27 30. 
727.29 31. 
727.35... 
727.40._. 
727.45... 


727.47... 


727.50 32_ 


Electro-medical apparatus n.s.p.f., and parts 
thereof. 

Dental burs 

Dental hypodermic needles 

Medical, dental, etc. needles, n.e.s..............- 

Dental instruments, and parts thereof 


- Medical, surgical, and veterinary instruments 


and apparatus, n.s.p.f., and parts thereof. 

Mechano-therapy appliances and massage ap- 
paratus, and parts thereof. 

Oxygen therapy or similar apparatus; breathing 
appliances; and parts of the foregoing. 

Hearing aids and parts thereof 

Artificial teeth and dentures n.s.p.f_............- 

Bone and joint prostheses, bone plates, screws, 
nails, and other internal devices and appli- 
ances. 

Orthopedic appliances and similar articles, 
prosthetic articles, and fracture appliances, 
N.@.8. 

X-ray tubes and parts of X-ray tubes 

X-ray apparatus and parts n.e.s__.........--..-- 

Radiation apparatus n.s.p.f. and parts thereof--- 

Motion-picture film, with pictures, or pictures 
and sound, recorded, n.e.s. 

Sound recordings, n.e.s., for motion picture 
exhibits. 

Phonograph records, n.@.s........--------------- 

Furniture and parts, n.s.p.f., of unspun fibrous 
vegetable material. 

Bent-wood furniture and parts thereof, n.s.p.f-_- 

Folding director’s chairs, of wood 

Other folding chairs of wood 

Teak chairs 

Other wood chairs, not of teak and not folding --- 

Furniture of wood (excluding chairs) n.s.p.f- --- 

Furniture parts of wood, n.s.p.f._.........--.--- 

Furniture and parts, of textile materials, except 
cotton. 

Furniture and parts, of reinforced or laminated 
plastics. 

Furniture and parts, of rubber or plastics, 
n.s.p.f. 

Furniture and parts, of copper, n.s.p.f- - -.- 


~ CREE CIENT, DDG. ono conve cencasncecaes 
.- Bicycles, not over 19 inch wheels, over $6.25 


732.16... 


732.21 33, 


740.10... 


740.30... 


but not over $8.3314 each. 

Bicycles, over 25 inch wheels, less than 36 Ibs., 
over $8.3344 but not over $16.6634 each. 

Bicycles, over 25 inch wheels, over 36 lbs., not 
over $16.6634 each. 

Jewelry, etc. of precious metals, stones, pearls, 
etc, n.e.s. 

Jewelry, etc. n.s.p.f. and parts, not over 20 cents 
per dozen pieces or parts. 


Footnotes at end of table. 


6% ad val 


11% ad val 
8.5% ad val 
16% ad val 
7% ad val 

18% ad val 


6% ad val 
5% ad val 
6% ad val 


22.5% ad val 
18% ad val 


10% ad val.._..-.- 


3% ad val 
2.5% ad val 
6% ad val 
0.48¢ per lin. ft 


0.5¢ per lin. ft 


5% ad val 
16% ad val 


12.5% ad val 
8.5% ad val... 
8.5% ad val-__. 
8.5% ad val 


8.5% ad val. _.....-. 
- 5% ad val 


8.5% ad val 
17.5% ad val 


15% ad val 
6% ad val 
6% ad val 
10% ad val 
93.5¢ each 
93¢ each 
15% ad val 


12% ad val 


18% ad val 
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Offer rate 


7.9% ad val. 
4.2% ad val 


6.2% ad val. 
5.38% ad val. 
6.4% ad val. 
4.7% ad val. 
7.9% ad val. 


4.2% ad val. 
3.7% ad val. 
4.2% ad val. 


9% ad val. 
7.2% ad val. 


...- 5.8% ad val. 


2.5% ad val. 
2.1% ad val. 
4% ad val. 
Free. 


0.2¢ per lin. ft. 


3.7% ad val. 
7.5% ad val. 


6.6% ad val. 
. 5.3% ad val. 
. 5.38% ad val. 
3.4% ad val. 


.-. 5.3% ad val. 


2.5% ad val. 
5.3% ad val. 
7% ad val. 
6% ad val. 
2.4% ad val. 
4.2% ad val. 


4% ad val. 
45¢ each. 


7.2% ad val. 
6.5% ad val. 


7.2% ad val. 
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Tariff 
item 
No. Brief description Current rate Offer rate 





740.34... Watch bracelets n.s.p.f., valued over 20¢ but not 35% ad val 14% ad val. 
over $5 per dozen. 

740.35... Watch bracelets n.s.p.f., valued over $5 per 35% ad val 14% ad val. 
dozen. 

740.38... Jewelry, etc. n.s.p.f., and parts, valued over 20 27.5% ad val....--..-. 11% ad val. 
cents per dozen pieces or parts. 

740.50... Rosaries and chaplets 7.5% ad val.....-...-- 4.9% ad val. 

740.55... Crucifixes and medals, of precious metals. 17.5% ad val.......... 7.8% ad val. 

740.60... Crucifixes and medals, n.e.s._.........-.-.-.-.-. 10% ad val 5.8% ad val. 

740.70... Chains, etc., of precious metals, for use in 17% ad val 7% ad val. 
jewelry. 

740.75.-. Chains, etc., other than of precious metals, for 20% ad val..-.......-- 8% ad val. 
jewelry, not over 30 cents per yard. 

740.80... Chains, etc., other than of precious metals, for 27.5% ad val_..-..-... 11% ad val. 
jewelry, over 30 cents per yard. 

750.26 %4_ Whiskbrooms of broom corn, not over 32 cents 20% ad val 8% ad val. 
each, under quota. 

750.29... Brooms, etc. of broom corn, not over 96 cents 20% ad val 8% ad val. 
each, under quota. 

coc) oe, et ee eee eee ae 4% ad val.35_ _.._...... 4% ad val. 

772.65... Hose, pipe and tubing n.s.p.f. suitable for con- 4% ad val 3.1% ad val. 
ducting gases or liquids, of rubber or plastics. 

790.39... Pneumatic mattresses and other inflatable arti- 6% ad val 4.2% ad val. 
cles, n.s.p.f. 


! 107.63 is a new item to be established Jan. 1, 1980, from part of existing item 107.60. 

2 379.41 is a new item to be established Jan. 1, 1982, from part of existing item 380.06. 

3 379.79 is a new item to be established Jan. 1, 1982, from part of existing item 380.63. 

4 429.19 and 429.29 are new items to be established Jan. 1, 1980, from existing item 429.20. 
5 533.72, 533.74, and 533.76 are new items to be established Jan. 1, 1980, from existing item 533.71. 
6 533.78 is a new item to be established Jan. 1, 1980, from part of existing item 533.77. 

1 This rate will be converted to 18% ad val. on Jan. 1, 1980. 

8 This rate will be converted to 15.9% ad val. on Jan. 1, 1980 

9 546.64 is a new item to be established Jan. 1, 1980, from part of existing item 546.58. 

10 546.68 is a new item to be established Jan. 1, 1980, from part of existing item 546.59. 

11 This rate will be converted to 2.3% ad val. on Jan. 1, 1980. 

12 This rate will be converted to 5.7% ad val. on Jan. 1, 1980. 

13 This rate will be converted to 5.3% ad val. on Jan. 1, 1980. 

14 This rate will be converted to 10.7% ad val. Jan. 1, 1980. 

15 This rate will be converted to 7.2% ad val. Jan. 1, 1980. 

16 This rate will be converted to 5.9% ac val. Jan. 1, 1980. 

17 This rate will be converted to 8.6% ad val. Jan. 1, 1980. 

18 This rate will be converted to 9.2% ad val. Jan. 1, 1980. 

19 This rate will be converted to 16% ad vai. Jan. 1, 1980. 

20 This rate will be converted to 8.5% ad val. Jan. 1, 1980. 

21 682.41 and 682.45 are new items to be established Jan. 1, 1980, from part of existing item 682.40. 
22 687.58 is a new item to be established Jan. 1, 1980, from part of existing item 687.60. 

23 692.32 is a new item to be established Jan. 1, 1980, from part of existing item 692.27. 

24 706.09 and 706.13 are new items to be established Jan. 1, 1980, from part of existing item 706.08. 
* Existing item 706.11 will be renumbered as 706.16 on Jan. 1, 1980. 

2% Existing item 706.12 will be renumbered as 706.17 on Jan. 1, 1980. 

27 Existing item 706.14 will be renumbered as 706.18 on Jan. 1, 1980. 

%8 Existing item 727.31 will be renumbered as 727.23 on Jan. 1, 1980. 

29 Existing item 727.32 will be renumbered as 727.25 on Jan. 1, 1980. 

30 727.27 is a new item to be established Jan. 1, 1980, from part of existing item 727.37. 

31 727.29 is a new item to be established Jan. 1, 1980, from part of existing item 727.37. 

32 Existing item 727.48 will be renumbered as 727.50 on Jan. 1, 1980. 

33 732.21 is a new item to be established Jan. 1, 1980 from existing items 732.20 and 732.22. 
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34 In conformance with the agreement between the United States of America and the Hungarian People’s 
Republic, entered into on June 30, 1979, this item is amended to provide for whiskbrooms wholly or in part 
of broom corn valued not over 45 cents each. 

35 Item 772.51 is a “final list’’ article subject to the valuation provisions of section 402a of the Tariff Act 
of 1930. With adoption of the proposed new standards of valuation, the 4% ad valorem rate will be converted 
to 5.7%, the equivalent rate under the new standards. The 5.7% rate will be the converted rate used for 
calculating stages of reduction for the item. 


EMBASSY OF THE UNITED STaTEs OF AMERICA, 
Budapest, December 28, 1979. 
Mr. JANos NYERGEs, 
Special Representative of the Hungarian Government to the International 
Economie Organizations, Budapest. 


Excr.ueEncy: I have the honor to refer to the Agreement on Tariff 
Matters between the United States of America and the Hungarian 
People’s Republic signed November 18, 1979. 

I also have the honor to refer, to Associate Special Trade Repre- 
sentative William B. Kelly’s letter of November 26, 1979, transmitting 
the revised schedule of U.S. concessions to be annexed to the agree- 
ment as annex I; and to your letter of December 10 transmitting the 
revised schedule of concessions of the Hungarian People’s Republic to 
be annexed to the agreement as annex II. 

Our two Governments have determined that a satisfactory overall 
balance of concessions has been achieved. Our two Governments have 
further agreed that the Agreement on Tariff Matters between the 


United States of America and the Hungarian People’s Republic shall 
enter into force on January 1, 1980. 
Accept, Excellency, renewed assurances of my highest esteem. 
Sincerely, 


Puitie M. KatsEr, 
Ambassador. 


HunGARIAN PEOPLE’s REPUBLIC, 
MInNIstRY OF FoREIGN TRADE, 
Budapest, December 28, 1979. 
Puitip M: Kaiser, 
Ambassador Extraordinary and Plenipotentiary, Embassy of the United 
States of America, Budapest. 


Excr.uency: I have the honor to refer to the Agreement on Tariff 
Matters between the Hungarian People’s Republic and the United 
States of America signed November 18, 1978. 

I also have the honor to refer to Associate Special Trade Repre- 
sentative William B. Kelly’s letter of November 26, 1979, transmit- 
ting the revised schedule of U.S. concessions to be annexed to the 
agreement as annex I, and to my letter of December 10, 1979, trans- 
mitting the revised schedule of concessions of the Hungarian People’s 
Republic to be annexed to the agreement as annex II. 
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Our two Governments have determined that a satisfactory overall 
balance of concessions has been achieved. Our two Governments have 
further agreed that the Agreement on Tariff Matters between the 
Hungarian People’s Republic and the United States of America shall 
enter into force on January 1, 1980. 

Accept, Excellency, renewed assurances of my highest esteem. 

Sincerely, 
JANOS NYERGEs, 
Special Representative of the 
Hungarian Government to the 
International Economic Organizations. 


Part 3.—Trade Agreement With the United Mexican States Entered Into 
on October 31, 1979 


México, D.F., 
October 31, 1979. 


Lic. ABEL Garrivo Ruiz, 
Director General of International Trade Negotiations, Secretariat of 
Commerce, Palacio Nacional, México, D.F. 
Dear Lic. Garripo: I have the honor to refer to the recent negotia- 
tions between officials of our two Governments regarding tariff con- 


cessions to be exchanged between the United States of America and 
the United Mexican States as part of the multilateral trade 
negotiations. 

In this regard, I have the honor to inform you that in expectation 
of the concessions to be made by the United Mexican States as part 
of its accession to the General Agreement on Tariffs and Trade, the 
United States of America agrees to reduce the duty on the following 
items: 





Percent 


473.52 Litharge 

473.56 Red lead 
624.02 Unwrought lead 
624.03 Other lead 





These concessions will be implemented at the fastest rate permissible 
under U.S. law, beginning on January 1, 1980. 
Until the protocol of accession of the United Mexican States to the 
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General Agreement on Tariffs and Trade takes effect, the United 
States shall have the right to suspend or withdraw these concessions 
in whole or in part. 
Sincerely, 
STEPHEN H. RocGeErs, 
Counselor for Economic and 
Commercial Affairs. 


SECRETARIAT OF COMMERCE, 
Carmona y Valle 101 a) 
México, D.F., October 31, 1979. 
Mr. SterHEen H. Rogers, 
Counselor for Economic and Commercial Affairs, American Embassy, 
Paseo de la Reforma 305, Mézico 5, D.F. 


Dear Mr. Rocers: I have the honor to refer to your letter of 
today’s date which reads as follows: 


Dear AseEt: I have the honor to refer to the recent negotia- 
tions between officials of our two Governments regarding tariff 
concessions to be exchanged between the United States of America 
and the United Mexican States as part of the multilateral trade 
negotiations. 

In this regard, I have the honor to inform you that in expecta- 
tion of the concessions to be made by the United Mexican States 
as part of its accession to the General Agreement on Tariffs and 
Trade, the United States of America agrees to reduce the duty on 
the following items: 


Percent 


Offer 





473. 52 

473. 56 

624.02 Unwrought lead 
624.03 Other lead 





These concessions will be implemented at the fastest rate per- 
missible under U.S. law, beginning on January 1, 1980. 

Until the protocol of accession of the United Mexican States 
to the General Agreement on Tariffs and Trade takes effect, the 
United States shall have the right to suspend or withdraw these 
concessions in whole or in part. 

Sincerely, 


StepHen H. Rocers, 
Counselor for Economic and 
Commercial Affairs. 


308-895 0 - 80 - 4 
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I am happy to note my agreement with the contents of this letter. 
Sincerely, 
Ape, Garrivo Ruiz, 
Director General of 
International Trade Negotiations. 


Part 4.—Trade Agreement with the Socialist Republic of Romania 
Entered Into on March 2, 1979 


EMBASSY OF THE UNITED StaTEs oF AMERICA, 
Bucharest, Romania, March 2, 1979. 
Mr. Constantin Fora, 
Director, Ministry of Foreign and International Economic Cooperation, 
Bucharest, Romania. 

Dear Mr. Fora: Mindful of the Socialist Republic of Romania’s 
status as a developing country, and in reference to the principle of 
special and differential treatment for developing countries, I have the 
pleasure to inform you that the Government of the United States of 
America agrees to the tariff concessions on those items listed in the 
attachment to this letter which are principally supplied to the United 
States by Romania. In addition to these tariff concessions negotiated 
bilaterally, Romania as a developing country will benefit from the 
tariff concessions granted by the United States to countries partici- 
pating in the Tokyo Round of the Multilateral Trade Negotiations. 
A definitive list of these concessions will be made available as soon as 
the United States has completed final adjustments of its global offer 
in the light of negotiations currently being completed with a number 
of trading partners. 

The United States wishes to express the mutual understanding 
that the extension of tariff concessions to Romania is contingent 
upon a successful conclusion of the Tokyo Round of the Multilateral 
Trade Negotiations. 

Sincerely, 
Dovetas W. McMinn, 
Executive Assistant to the 
Deputy Special Trade Representative. 
Attachment. 
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U.S. CoMMITMENTS TO ROMANIA 


Items Principally Supplied By Romania 





TSUS No. Description 





306. Camel hair, scoured 

363. Sheets and pillowcases, not ornamented 

366. Cotton damask furnishings, nes, not ornamented- --_--_- 
380. Mens and boys cotton knit play-, sun-suits, etc., orna- 


380. Mens and boys cotton outerwear nes, knit, ornamented, 


380. Mens and boys cotton knit trousers, etc., not ornamented_ 

380. Mens and boys cotton vests, not ornamented, not knit— 
not over $2 

382. Womens, girls, infants wool wearing apparel nes, not knit, 
ornamented 

382. Womens, girls, and infants knit culottes of manmade fiber, 
ornamented 

405. Sodium benzoate 

407. Salicylic acid and its salts 

407. Antipyrine 

542. Ordinary glass over 16 oz nov 28 oz sq ft, nov 40 united 


542. Ordinary glass over 16 oz nov 28 oz sq ft, over 40 nov 60 
united inches 

542. Ordinary glass over 16 oz nov 28 oz sq ft, over 60 nov 100 
united inches 

542. Ordinary glass over 28 oz sq ft ov 2.2/3 nov 7 sq ft in--- 

546. Glass smokers articles, nes, valued not over $1 each- - - - 





MINISTERUL CoMERTULUI EXTERIOR, 
St Cooperartit Economice INTERNATIONALE, 
Budapest, March 2, 1979. 
Mr. WILL1AM CULBERT, 
Acting Head of the U.S. Delegation to the MTN, 1-3 avenue de la 
Paiz, 1202 Geneva. 


Dear Mr. Cutsert: I am pleased to inform you that the Romanian 
authorities have studied with due attention the indicative list ad- 
dressed by the United States to Romania, contained in document 
MTN/NTM/LL/3/Add.1, and are in the position to inform you the 
following: 

1. Consistent with its policy of expanding trade and international 
economic cooperation, respecting the provisions of its protocol of 
accession to the GATT and seeking to participate in the general 
efforts to liberalize international trade, Romania will continue in the 
future to make efforts to increase and diversify its foreign trade, in- 
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cluding imports from GATT member countries, taking into considera- 
tion the benefits to be accorded Romanian exports. 

2. It is the intention of Romania that in commercial transactions, a 
single exchange rate of the leu will be utilized. The objective in the 
future is to achieve convertibility of the leu. 

3. The present tariffs for the remuneration of the Romanian citisens 
by representations of the foreign companies, correspond to the 
volume and the quality of the services performed by ARGUS and take 
into account the panel levels on international market. 

4. At the request of the United States and other partner countries, 
the chamber of commerce and industry of Romania has published a 
guide of industrial centrals and major enterprises in Romania and 
distributed it free of charge. This guide is to be updated as necessary 
with changes in the nomenclature of Romanian industrial centrals 
and major enterprises. 

5. Romania provides such data to the International Monetary Fund 
and IBRD, as well as to the GATT on occasions of consultations 
Romania has with the other contracting parties. 

6. It is the intention of Romania to improve gradually information 
on foreign trade in terms of frequency and volume of data. The 
objective in the future is to distribute initially and ultimately to pub- 
lish (when technical capabilities permit) more frequently foreign trade 
statistics with commodity by country and country by commodity 
information. 

7. According to decree 15/1971, as amended and to decree 243/1977, 
foreign companies, their representations and foreign persons conduct- 
ing business in the territory of the Socialist Republic of Romania can 
use, through contracts concluded with ARGUS, services of Romanian 
citizens or foreign citizens permanently residing in Romania. 

In selecting the personnel to perform the requested services, ARGUS 
seeks persons of appropriate qualifications, taking into account also 
proposals made by foreign partners and presents then various choices 
to foreign partners, which are free to choose from the selected persons. 
In offering services to foreign companies, their representations or 
foreign persons, ARGUS consistent with its published regulations, 
will make its best efforts to ensure the selection of those persons indi- 
cated by foreign partners as being most qualified for the position in 
question. 

Decree No. 243/1977 authorizes, beginning January 1, 1978, the 
conclusion of contracts providing services to foreign companies for 
their representations on a temporary basis. In case the requests for 
services are occasional or refer to a period of less than 30 days, a 
written contract is not compulsory. 

8. At the request of the United States and other partner countries, 
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the chamber of commerce and industry of Romania has published a 
guide of Romanian research and design institutes and distributed it 
free of charge. The guide is to be updated as necessary with changes 
in the nomenclature of Romanian research and design institutes. 

Romania, as a developing country, understands that, besides the 
tariff concessions for Romania agreed to by the United States in 
bilateral negotiations, it will also benefit from concessions on non- 
tariff measures not dealt with multilaterally and tariff concessions 
granted by the United States to countries participating in the Tokyo 
Round of Multilateral Trade Negotiations. 

Romania wishes to express the understanding that the extention of 
its responses to the indicative list of the United States and of 
Romania’s global offer in MTN is contingent upon a successful con- 
clusion of the Tokyo Round of the Multilateral Trade Negotiations. 


ConsTANTIN Fora, 
Director, Ministry for Foreign Trade and 
International Economic Cooperation. 


OFFICE OF THE SPECIAL REPRESENTATIVE 
FOR TRADE NEGOTIATIONS, 
Washington, November 8, 1979. 
Mr. ConstTantTIN Fota, 
Director, Ministry for Foreign Trade and International Economic 
Cooperation, Bucharest, Romania. 

Dear Mr. Fora: It is a pleasure to transmit to you, pursuant to 
the bilateral tariff agreement of March 2, 1979, between the Socialist 
Republic of Romania and the United States of America, the enclosed 
copy of the United States Schedule of Concessions (schedule XX) as 
appended to the tariff protocol of June 30, 1979, embodying the results 
of the Tokyo Round of the Multilateral Trade Negotiations. 

With regard to the tariff concessions of the United States to the 
Socialist Republic of Romania, it is a pleasure for me to inform you 
that the U.S. concession on TSUS 306.43, ‘‘(Camel Hair, Socured,” 
has been improved to 2.4 percent ad valorem. 

I would also like to take this opportunity to inform you of several 
technical changes to the U.S. tariff concessions to Romania. These 
changes are detailed in the enclosed copy of the U.S. schedule XX. 
Effective July 1, 1980, the following TSUS numbers will be renum- 


bered: 
Existing TSUS No. New TSUS No. 


405. 45 409. 38 
407. 12 410. 66 
407. 30 410. 76 
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Effective January 1, 1982, the following TSUS numbers will be 
renumbered: 
Existing TSUS No. New TSUS No. 


380. 0015 379. 04 
380. 0036 379. 04 
380. 0660 379. 39 
380. 33 379. 57 
382. 0270 383. 16 
382. 0411 383. 20 


The U.S. concessions to Romania on these items will remain the 
same. 

The tariff concessions of the United States to the Socialist Republic 
of Romania, as contained in the bilateral agreement of March 2, 
1979, will be implemented in accordance with the provisions governing 
the implementation of comparable U.S. tariff concessions contained 
in the enclosed copy of the United States schedule XX. 

Sincerely, 


Dovetas W. McMinn, 
Executive Assistant to the 
Deputy Special Trade Representative. 


Enclosure. 


Part 5.—Trade Agreement Between the American Institute in Taiwan 
and the Coordination Council for North American Affairs Entered 
Into on October 24, 1979 


AmeERIcAN INSTITUTE IN TaIwaAN, 
Arlington, Va., October 24, 1979. 
Konstn C. Suan, 
Representative, Coordination Council for North American Affairs, 
Washington, D.C. 


Dear Mr. Suan: I have the honor to refer to recent discussions 
concerning our bilateral trade. During those discussions, it was noted 
that as a result of the Tokyo Round trade negotiations, reductions 
in U.S. tariffs are expected that will benefit exports from Taiwan, and 
it was agreed that in consideration of these concessions, measures will 
be implemented in Taiwan that will benefit exports from the United 
States. This letter describes these reciprocal actions more fully. 

It is understood that among the Tokyo Round concessions to be 
made by the United States and to be implemented domestically on a 
nondiscriminatory basis will be included certain tariff concessions 
which have been discussed among us and which are included in the 
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U.S. Schedule XX deposited with the GATT, a copy of which has 
been furnished to your delegation. Those tariff concessions enumerated 
in annex I to this letter will also be implemented in the United States 
on a nondiscriminatory basis. We understand that those items con- 
tained in the U.S. Schedule XX for which exports from Taiwan con- 
stituted 10 percent or more of total U.S. imports in 1976, as well as 
all articles described in annex I to this letter, have been considered in 
establishing the initial bilateral balance. It is further understood that 
the implementation in the United States of tariff concessions referred 
to in this letter will begin on January 1, 1980, in accordance with the 
staging schedules enumerated in annex I to the U.S. Schedule XX 
and as described in annex I to this letter. 


In consideration of the implementation of the above action, we 
understand that all tariff and nontariff measure consessions pre- 
viously offered affecting trade with the United States will continue 
in effect in Taiwan, and any concessions not yet implemented, with 
the exception of those items subject to deferred staging as enumerated 
in annex II, will be implemented as of Januray 1, 1980, in Taiwan. 
We note with satisfaction that the concessions concerning apples and 
automobiles have already been implemented. 

With regard to tariff measures referred to in this letter, both sides 
shall have the same rights a GATT Contracting Party would have with 
respect to articles bound in the GATT for which it becomes or ceases 
to be a principal or substantial supplier. 

We further understand that obligations substantially the same as 
those applicable to developing countries set forth in certain nontariff 
agreements concluded in the Tokyo Round will be obersved in 
Taiwan, i.e., the agreements on subsidies and countervailing measures 
customs valuation, licensing, government procurement, and technical 
barriers to trade as well as the provisions likely to be set forth in an 
agreement on commercial counterfeiting to be concluded. We expect 
that the benefits of several nontariff agreements concluded in the 
Tokyo Round, i.e., the agreements on subsidies and countervailing 
measures, customs valuation, licensing, government procurement, and 
technical barriers to trade as well as benefits likely to be set forth in an 
agreement on commercial counterfeiting to be concluded, will be 
extended in the United States to exports from Taiwan 

It is understood that none of these concessions will be nullified or 
impaired by actions which would be inconsistent with the provisions 
of the General Agreement on Tariffs and Trade or the agreements 
referred to above. We believe that these assurances reflect commit- 
ments appropriate to Taiwan’s stage of development. 

We understand that discussions between the two sides will continue 
at a mutually convenient date, aimed at defining bilateral obligations 
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and an appropriate dispute settlement mechanism for matters falling 
within the purview of those nontariff agreements enumerated above. 

We are confident that amicable adjustments will be made if nec- 
essary to insure that the bilateral undertakings described in this 
exchange of letters remain appropriately balanced. 

Every effort will be made to consult through appropriate channels 
on any trade matters, including those covered by this letter. 

It is further understood that both sides will consider favorably 
incorporating matters covered by this letter into other arrangements 
at an appropriate time. 

Sincerely, 


Davin Dran, 
Chairman of the Board and Managing Director. 





Tariff item Brief product description Base rate Concession 
Number 





Pepper seed. 
Ex. 138.502... Vegetables, fresh chilled or frozen sliced or re- 
duced in size, nes ex frozen kidneybeans. 
141.10___...._.. Beans, except soybeans in brine or packed in salt. 0.7¢/Ib. 
Beans, except soybeans prepared or preserved, 3¢/lb onentire 1.5¢/lb on 
not in salt or brine. contents of entire 
container. contents of 
container. 
Cabbage, prepared and preserved-..-.-.-.-.-.-- 
141.70_._..._.. Waterchestnuts, in salt, pickled otherwise 
preserved. 
Ex. 141.812... Other vegetables, prepared or preserved other 
than packed in salt or brine; ex bamboo shoots 
in airtight containers, sweet ginger. 
145.30__...._... Nuts, edible, nes, not shelled 
145.48._....... Peanuts, shelled or blanched------ Ae 
Ex. 145.602... Nuts, nspf, prepared or preserved other than 
shelled or blancehd ex canned litchi, canned 
longan. 
167.00. .--5~- Kumquats, packed in airtight containers 
Melons, prepared or preserved. 
154.45......... Pineapples, candied, crystallized or glace 
Ex. 154.552... Fruit, candied, crystallized or glace, ex prunes, 
plums, mangoes, kumquats. 
161.15......... Cassia, cassia buds, and cassia vera, ground 
161.19.......-. Cinnamon and cinnamon chips, ground 1.5 
182.11......... Pastes, hash, puddings, etc., of vegetables and/or 
meat, fish, nes. 
182.15._....... Bean cake, bean stick, miso and similar products. 
182.45......... Thin soy sauce 6%--- 
Ex. 182.982... Edible preparations, nspf ex grass jelly, spring 10% 
rolls, stuffed steamed bread dumplings, pre- 
pared watermellon seed. 
Animal feed, nes, including offals prepared and 
preserved, inedible. 
Wooden forks and spoons 
Blinds, shutters, curtains 
Geraniol 
Natural camphor 
Stone and articles of stone 


Footnote at end of table. 
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Tariff item Brief product description 
Number 


Base rate Concession Staging 
rate 


11¢ per gross... Free (3) 
4¢ each plus 1.6¢ each plus (1) 
20% ad val. 8% ad val. 
607.52 new 1¢ per Ib on 1.9% (6) 
number silicon 
content.§ 
Copper thumb tacks : () 
Base metal padlocks ‘ (3) 


Hoes and rakes and parts ; (3) 
Pens, knives with folds, blades.. : () 
Tron or steel cast articles . (3) 
1.7¢/per Ib i (3) 

plus 8.5% 


Pneumatic craft s () 
Bicycles (3) 
Wee .2.S Badminton equipment and parts eae 5. : (1) 
Croquet equipment and parts J é (8) 
Confetti, paper decorations. - (*) 
Whiskbrooms of broom corn (1) 
Feather dusters i () 
Billiard chalk and tailors’ chalk (1) 
Cellulose acetate waste and scrap (*) 
Leather articles, nspf, of reptile leather i (2) 





1 Duty reduction will be in annual stages equivalent to 3 percent ad valorem beginning Jan. 1, 1980, and 
continuing until the full-concessional rate is reached. 
2 A new item number will be established for these products. 


3 Duty reduction will be in eight equal annual stages beginning Jan. 1, 1980, with the full-concession rate 
becoming effective on January 1, 1987. 

4 The first stage of reduction shall become effective on the effective date for the United States of the Agree- 
ment on Implementation of article VII of the General Agreement on Tariffs and Trade, entered into on 
Apr. 12, 1979. The full-concession rate shall become effective upon the expiration of a period of 6 years and 
6 months commencing with the effective date of the first-stage reduction. The second stage shall become effec- 
tive upon the expiration of a period of 6 months commencing with the effective date of the first stage. During 
the full staging period, the amount of reduction from the base rate to the full-concession rate shall become 
effective in 8 equal stages, the last 7 of which shall be annual stages. 

5 Will be converted to 2.2% ad valorem. 

6 This concession will be implemented in one stage on Jan. 1, 1982. 

7 Will be converted to 5.7% ad valorem. 

3 Will be converted to 9.8% ad valorem. 


CoorDINATION COUNCIL FOR 
NortH AMERICAN AFFAIRS, 
OrricE 1n U.S.A., 


Washington, D.C., October 24, 1979. 
Mr. Davin DEan, 


Chairman of the Board and Managing Director, 
American Institute in Taiwan, Arlington, Va. 


Dear Mr. Dean: I have the honor to acknowledge receipt of your 
letter of today’s date, which reads as follows: 


Dear Mr. Suau: I have the honor to refer to recent discussions 
concerning our bilateral trade. During those discussions, it was 
noted that as a result of the Toyko Round trade negotiations, 
reductions in U.S. tariffs are expected that will benefit exports 


308-895 0 - 80 - 5 
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from Taiwan, and it was agreed that in consideration of these 
concessions, measures will be implemented in Taiwan that will 
benefit exports from the United States. This letter describes 
these reciprocal actions more fully. 

It is understood that among the Tokyo Round concessions to 
be made by the United States and to be implemented domesti- 
cally on a nondiscriminatory basis will be included certain tariff 
concessions which have been discussed among us and which are 
included in the U.S. Schedule XX deposited with the GATT, a 
copy of which has been furnished to your delegation. Those 
tariff concessions enumerated in annex I to this letter will also be 
implemented in the United States on a nondiscriminatory basis. 
We understand that those items contained in the U.S. Schedule 
XX for which exports from Taiwan constituted 10 percent or 
more of total U.S. imports in 1976, as well as all articles described 
in annex I to this letter, have been considered in establishing the 
initial bilateral balance. It is further understood that the imple- 
mentation in the United States of tariff concessions referred to in 
this letter will begin on January 1, 1980, in accordance with the 
staging schedules enumerated in annex I to the U.S. Schedule 
XX and as described in annex I to this letter. 

In consideration of the implementation of the above action, 
we understand that all tariff and nontariff measure concessions 
previously offered affecting trade with the United States will 
continue in effect in Taiwan, and any concessions not yet im- 
plemented, with the exception of those items subject to deferred 
staging as enumerated in annex II, will be implemented as of 
January 1, 1980 in Taiwan. We note with satisfaction that the 
concessions concerning apples and automobiles have already 
been implemented. 

With regard to tariff measures referred to in this letter, both 
sides shall have the same rights a GATT Contracting Party 
would have with respect to articles bound in the GATT for which 
it becomes or ceases to be a principal or substantial supplier. 

We further understand that obligations substantially the 
same as those applicable to developing countries set forth in 
certain nontariff agreements concluded in the Tokyo Round 
will be observed in Taiwan, i.e., the agreements on subsidies and 
countervailing measures, customs valuation, licensing, govern- 
ment procurement, and technical barriers to trade as well as the 
provisions likely to be set forth in an agreement on commercial 
counterfeiting to be concluded. We expect that the benefits of 
several nontariff agreements concluded in the Tokyo Round, i.e., 
the agreements on subsidies and countervailing measures, cus- 
toms valuation, licensing, government procurement, and tech- 
nical barriers to trade as well as benefits likely to be set forth in 
an agreement on commercial counterfeiting to be concluded, will 
be extended in the United States to exports from Taiwan. 

It is understood that none of these concessions will be nullified 
or impaired by actions which would be inconsistent with the pro- 
visions of the General Agreement on Tariffs and Trade or the 
agreements referred to above. We believe that these assurances re- 
flect commitments appropriate to Taiwan’s stage of development. 





CUSTOMS 33 


We understand that discussions between the two sides will 
continue at a mutually convenient date, aimed at defining bilat- 
eral obligations and an appropriate dispute settlement mechanism 
for matters falling within the purview of those nontariff agree- 
ments enumerated above. : 

We are confident that amicable adjustments will be made if 
necessary to ensure that the bilateral undertakings described in 
this exchange of letters remain appropriately balanced. 

Every effort will be made to consult through aperonsat 
channels on any trade matters, including those covered by this 
letter. 

_ It is further understood that both sides will consider favorably 
incorporating matters covered by this letter into other arrange- 
ments at an appropriate time. 
Sincerely, 
Davin Dean. 

I have the honor to inform you that the concessions and measures 
described in your letter with its annexes will be implemented in 
Taiwan. 

Accordingly, your letter correctly reflects the understandings reached 
during the course of recent discussings concerning our bilateral trade. 

Sincerely, 

Konsin C. SHau, 
Representative. 


Part 6 


Agreement with the Hungarian People’s Republic 
Entered Into on June 13, 1979 


EMBASSY OF THE UNITED STATES OF AMERICA 


Bilateral Agreement Between the United States of America and the 
Hungarian People’s Republic 


The Government of the United States of America agrees to make 
best efforts to amend schedule 7, part 8, subpart A of the Tariff 
Schedules of the United States (TSUS) as follows: 

(1) By striking out the superior heading for item 750.26 and in- 
serting thereof ‘Valued not over 45¢ each.” 

It is understood by both parties to this Agreement that the afore- 
mentioned change requires Congressional approval and appropriate 
implementing legislation. 

In return for this concession by the Government of the United 
States of America, the Hungarian People’s Republic agrees to reduce 
current duty of 17.5 percent ad valorem on gas or smoke analysis 
apparatus (tariff No. 90.25-07) to 7 percent ad valorem. 
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Done in two original copies at Budapest, this thirteenth day of 
June 1979, two copies in English, each of the texts being equally 


authentic. 


FOR THE UNITED STATES OF 
AMERICA 


Dovetas W. McMinn, Execu- 
tive Assistant to the Deputy 
Special Trade Representative. 


FOR THE HUNGARIAN PEOPLE’S 
REPUBLIC 


Janos Nyrercses, Special Rep- 
resentative of the Hungarian 
Government to the Inter- 
national Economic Organiza- 
tions, Budapest. 





Customs Service Decisions 


The following are decisions made by the U.S. Customs Service 
where the issues involved are of sufficient interest or importance to 
warrant publication in the Customs BuLLETIN. 

Dated: February 5, 1980. 

Harvey B. Fox, 
Acting Director, 
Office of Regulations and Rulings. 


(C.S.D. 80-1) 
Classification: Actual Use Provision; Substitution 


Date: January 11, 1979 
File: CLA-2:R:CV:MA 
057110 E 
District Director oF Customs, 


Cleveland, Ohio. 


Sir: This ruling is in connection with a request by counsel for (im- 
porter) as to the tariff status of knocked-down piston type engines, 
(CKD engine kits) withdrawn from a foreign trade zone through the 
port of Toledo. 

Facts.—The importer purchases certain engine parts from English 
bulk part manufacturers which make up what is known as CKD kits. 
It is indicated that these CKD kits which are for use in the assembly 
of engines for agricultural tractors and machinery at this point con- 
stitute more than 50 percent of the engines. The importer also pur- 
chases many common bulk parts which are used in the production of 
industrial engines as well as agricultural engines. These common bulk 
parts are stated to comprise less than 50 percent of all engines as- 
sembled by the importer in the United States. The common bulk parts 
and the CKD kit parts are shipped to a foreign trade zone at the port 
of Toledo or via the port of Detroit directly to the importers’ assembly 
plant. In the latter case the importer pays duty on the common parts. 
In the FTZ the parts are associated together in sufficient numbers to 
constitute so many engines which are withdrawn from the zone. 
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Upon withdrawal the unassembled engines are taken to the im- 
porter’s plant and arrive at the plant with documents identifying the 
type of unassembled engine and a complete list of parts in the ship- 
ment. The pertinent immediate delivery number is correlated to the 
engines in the shipment. The receiving department at the plant 
establishes a record of the ID number and the number of engines 
associated with it. 

The shipment is then moved across the plant to the warehousing 
area, called the ‘‘Tri-Az,’”’ an automated system. The components are 
entered into a computer inventory record by individual part number. 
The warehousing locator system is also based on part number. At the 
warehouse facility all shipments of agricultural and industrial engines 
are repalletized and inspected. Blocks are sent into a predetermined 
block storage area, and components of both the industrial and agricul- 
tural engines are sent into a central storage area. Components, includ- 
ing blocks, are then directed by the production control department to 
the production line to be assembled into engines having a specific 
parts list configuration. The importer’s assembly parts requirement, 
which identifies a specific engine after it is built, has the identical 
number of components imported under the CKD kits. In this manner, 
all assembled engines which are installed in agricultural implements 
contain the identical number and type of components as were origi- 
nally imported through the Toledo FTZ. However, in view of the com- 
mingling of the common parts in the central storage area before going 
to the production line, the engines produced and installed in agricul- 
tural implements are not the same engines withdrawn from the zone. 

Issue.—Are the engines withdrawn from the FTZ entitled to free 
entry under item 660.40 TSUS, which provides for piston-type internal 
combustion engines to be installed in tractors of a type provided for 
in item 692.30 or in agricultural or horticultural machinery, or imple- 
ments provided for in item 666.00, TSUS, upon compliance with the 
applicable customs regulations, or are the engines classifiable under 
item 660.42, TSUS, dutiable at the rate of 5 percent ad valorem. Spe- 
cifically stated, the question is whether the actual use requirements 
of General Interpretative Rule 10(e)(ii), TSUS, can be satisfied by 
substitution. 

Law and analysis.—In J. E. Bernard & Co. v. United States, volume 
12, No. 25 Cust. Bull. 29, C.D. 4743, decided May 23, 1978, the court 
stated that General Interpretative Rule 10(e)(ii) and Customs regu- 
lations 10.133 make it clear than an actual use provision such as item 
854.20 TSUS, is satisfied only (1) if such use is intended at the time 
of importation; (2) if the article is so used; and (3) if proof thereof is 
furnished within 3 years after the date the article has been entered. 
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Under the facts as presented, the engines intended to be used in agri- 
cultural implements are not the engines which are so used. 

In a decision dated May 26, 1978 (ENT-01 R:E:E, 305832 M), 
headquarters considered the question of the legality of the substitution 
or interchange of duty-paid imports with imports of identical items 
entered as emergency war material under item 832.00, TSUS. In 
denying substitution, it was stated: 


Basically, you are requesting the substitution of merchandise 
of the same kind and condition so as to satisfy the various entry 
requirements. Headnote 1 of the TSUS provides that all mer- 
chandise imported into the United States from outside shall be 
subject to duty unless specifically exempted. With the exception 
of Public Law 95-159 dated November 8, 1977, which provides 
for the duty-free entry of Canadian petroleum received in ex- 
change for domestic or duty-paid imported petroleum exported 
from the United States to Canada, there is no provision of 
Customs law which exempts a person from the payment of duty 
if he substitutes in its place merchandise of the same kind and 
condition. The Customs law is very specific as to when substitu- 
tion of merchandise is permitted. For instance, 19 U.S.C. 1313(b) 
permits for drawback purposes the substitution of imported duty 
paid merchandise or domestic merchandise used in the manufac- 
ture of merchandise for export in place of imported merchandise 
of the same kind and quality as that used in the manufacture. 


Holding.—The actual use provisions of General Interpretative Rule 
10(e) (ii), TSUS, cannot be satisfied by substitution. Accordingly, the 
compression- and piston-type internal combustion engines are classi- 
fiable under item 660.42, TSUS and are not entitled to free entry 
under item 660.40, TSUS. 


(C.S.D. 80-2) 


Carrier Control: Use of Foreign Vessels to Transport Motor Fuel 
Antiknock Compound 


Date: March 15, 1979 
File: 103815 
R:CD:C 


This responds to your letters of October 4, 1978, and January 15, 
1979, requesting a temporary waiver of the Jones Act (46 U.S.C. 883) 
to permit the use of foreign vessels to transport motor fuel antiknock 
compound from Pasadena, Tex., to Ponce, P.R. 

The Department of Commerce (Commerce) has advised us that a 
competitor’s barge may be available for use; alternatively, the present 
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use of portable equipment may be continued. Thus, Commerce ob- 
jected to granting the waiver. 

The Department of Energy (DOE) has advised that it would con- 
cur in the waiver if Commerce determines that a waiver is required 
to expedite the shipping of this compound. Commerce never deter- 
mined that a waiver was required. In fact, it objected to granting 
the waiver. 

The Department of Defense (DOD) has advised us that it does not 
perceive a significant adverse impact on our national defense in this 
matter. DOD states that it is unable to support the request for a 
waiver. 

As you know, the Secretary of the Treasury’s authority to waive 
compliance with the Jones Act is extremely limited and can be ex- 
ercised only if “necessary in the interest of national defense’’ (act of 
December 27, 1950, 64 Stat. 1120). In view of the above advice, we 
are unable to determine that the waiver you requested is presently 
necessary in the interest of national defense. 


(C.S.D. 80-3) 
Classification: Mop Truck 


Date: May 16, 1979 
File: CLA-2:R:CV:MA 
057820 JH 


Your letter of January 19, 1979, requests the tariff status of a 
mop truck, product of Canada. 

The mop truck is used by commercial office cleaners. It is a metal 
container, mounted on four wheels which enable it to be maneuvered 
about during the process of cleaning. These trucks have either a 
30-gallon or a 50-gallon capacity. They measure 47 inches and 51% 
inches in length, 16% inches and 20% inches in width, and 30%, inches 
and 33% inches in height, respectively. They are divided into two 
sections, one section appears to be a tank for holding cleaning solu- 
tion with water, and the other section holds the wringer for extraction 
of dirty water. 

It is your opinion that the mop trucks should be classifiable under 
the provision for machines not specially provided for, in item 678.50, 
Tariff Schedules of the United States (TSUS), and dutiable at the 
rate of 5 percent ad valorem. 

Mop trucks in chief value of steel are classifiable under the pro- 
vision for sanitary ware of base metal, in chief value of steel, not 
coated or plated with precious metal, and not enameled or glazed 
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with vitreous glasses, in item 653.94, with duty at the rate of 8.5 per- 
cent ad valorem. If in chief value of aluminum, the mop truck would 
be classifiable in item 654.10, TSUS, with duty at the rate of 1.7 cents 
per pound plus 8.5 percent ad valorem. 

We have carefully reviewed the matter, and it is the opinion of this 
office that the record does not support a finding that these mop trucks 
are machines so as to make item 678.50, TSUS, applicable. In addi- 
tion, mop trucks are not classifiable as vehicles, not self-propelled, in 
item 692.60, TSUS, as previously held in CIE 2024/64. Although 
wheels are attached, the wheels are more of a convenience for moving 
the equipment rather than having the person cleaning the floor 
carrying the articles by hand. CIE 2024/64 is modified accordingly. 


(C.S.D. 80-4) 


Generalized System of Preferences: Chemical Produced in One BDC 
From Components Imported From Another BDC 


Date: May 18, 1979 
File: R:CV:S JLV 
055652 


This ruling concerns the value-added requirement applicable to 
di-(2-ethylhexyl)phthalate (DOP) imported from Israel under the 
Generalized System of Preferences (GSP). 

Issues —Does DOP produced in Israel from raw materials imported 
from another beneficiary developing country (BDC) qualify for duty- 
free treatment under the GSP if it satisfies the 50 percent value-added 
requirement in section 503(b)(2)(B) of the Trade Act of 1974? 

During the processing of the foreign materials into DOP, is an inter- 
mediate product created which is a “material produced in a beneficiary 
developing country” within the meaning of section 503(b) (2) (A) (i) of 
the Trade Act of 1974? 

Facts.—Di-(2-ethylhexyl)phthalate (DOP) is produced in Israel 
from phthalic anhydride and alcohol, both of which are imported into 
Israel. The phthalic anhydride is imported from a country such as 
Romania, Turkey, or Yugoslavia which has been designated as a BDC 
for purposes of the U.S. GSP. 

DOP is an ester produced by feeding alcohol (2-ethylhexanol) into 
a heated reactor and into which phthalic anhydride and a catalyst are 
added. The reactants are then heated to 155°-165° C. for approxi- 
mately 4 hours during which the alcohol and anhydride chemically 
react to produce a monoester and then a diester and water. The water 
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is withdrawn during the reaction. The resulting crude product is neu- 
tralized and washed to remove excess acidity and unreacted alcohol. 
A water layer is then separated from the neutralized crude product. 
Final processing includes stripping excess alcohol by preheating the 
product and feeding it to a continuous vacuum-operated steam strip- 
ping tower. After cooling, the final product is filtered to remove micro- 
solid contaminants. 

Law and analysis —Among the statutory requirements for duty-free 
treatment under the GSP, an article must satisfy a value-added re- 
quirement. That is, the cost of materials produced in a BDC plus the 
direct costs of processing operations performed in a BDC must be not 
less than a certain percentage of the appraised value of the article. 
Section 503(b)(2) of the Trade Act of 1974 establishes two distinct 
value-added requirements. The first applies a 35-percent requirement 
to articles produced in one BDC. The second applies a 50-percent 
requirement to articles produced in two or more member countries of 
an association of countries which is treated as one country for purposes 
of the GSP. 

Under the 50-percent value-added requirement an eligible article 
may qualify for duty-free treatment if the sum of (1) the cost or value 
of the materials produced in two or more countries which are members 
of the same association of countries which is treated as one country 
under section 502(a)(3), plus (2) the direct costs of processing opera- 
tions performed in such countries is not less than 50 percent of the 
appraised value of such article at the time of its entry into the United 
States. Israel is not a member of such an association of countries desig- 
nated for treatment as one country for purposes of preferential treat- 
ment under the GSP. Therefore, the 50-percent requirement is not 
applicable to articles imported from Israel under the GSP. 

Articles from Israel are subject to the 35-percent requirement in 
section 503(b)(2)(A). The value of materials used in the production of 
an eligible article may be use to determine the 35-percent requirement 
only if the materials are products of Israel as defined in section 10.177 
of the Customs regulations (19 CFR 10.177). The value of a foreign 
material, if a product of another BDC, is not includable in the 35- 
percent requirement for articles from Israel unless the material is 
substantially transformed in Israel prior to being used in the produc- 
tion of the eligible article. 

During the production of DOP, the reaction of phthalic anhydride 
with alcohol produces a monoester and then the desired diester. In 
this case, the process is continuous and any intermediates are im- 
mediately esterfied with the remaining alcohol to produce DOP. The 
intermediate monoester is a defined compound in technical literature, 
and if isolated could be used in the production of a diester or a mixed 
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ester, depending on the nature of the alcohol used. However, there is 
no evidence that such a monoester is anything more than a transitional 
stage which is always reacted to completion of the DOP. The inter- 
mediate monoester is not traded in commerce, is relatively unstable, 
and is not economically isolated for trade. Therefore, we are of the 
opinion that the intermediate monoester is not a substantially trans- 
formed constituent material within the meaning of section 10.177(a) 
of the Customs regulations. 

Holdings —(1) The 50-percent value-added requirement under the 
GSP does not apply to articles imported from a BDC unless that 
country is a member of an association of countries which has been 
designated as one country for purposes of the GSP. 

(2) The cost or value of the intermediate monoester, 2-ethylhexy] 
hydrogen phthalate, is not a material produced in Israel for purposes 
of the 35-percent value-added requirement if applied to DOP produced 
in Israel from the foreign materials of phthalic anhydride and 2- 
ethylhexanol. 


(C.S.D. 80-5) 


Aircraft: Applicability to Civil Aircraft of Fee Schedule for Specific 
Services Provided by Customs Officers 


Date: September 13, 1979 
File: AIR-1-1-R:CD:C 
104069 PC 


In your letter of June 25, 1979, you refer to a notice in the Federal 
Register, dated May 25, 1979, relating to a proposal by the Customs 
Service to amend title 19, Code of Federal Regulations, section 4.98 (a), 
to increase the schedule of fees charged for specific services provided 
to vessels by Customs officers. 

When this revised fee schedule becomes effective, you ask whether 
it will be legal under the authority of title 19, Code of Federal Reg- 
ulations, section 6.10, for Customs inspectors to impose the revised 
fee schedule on commercial air carriers arriving at San Francisco In- 
ternational Airport. 

Title 49, United States Code, section 1509(b) (3), provides that the 
Secretary of the Treasury is authorized by regulation to provide for 
the application to civil air navigation of the laws and regulations 
relating to the administration of the Customs laws to such extent and 
upon such conditions as he deems necessary. 

Title 49, United States Code, section 1509(c), provides that the 
Secretary of the Treasury is authorized by regulation to provide for 
the application to civil aircraft of the laws and regulations relating to 
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the entry and clearance of vessels to such extent and upon such con- 
ditions as he deems necessary. 

Pursuant to the above authority title 19, Code of Federal Regula- 
tions, section 6.10 provides that except as otherwise provided for in 
these regulations (part 6), aircraft arriving from contiguous foreign 
territory and the persons and merchandise, including baggage, carried 
thereon, shall be subject to the Customs laws and regulations applicable 
to vehicles arriving from the contiguous foreign territory; and air- 
craft and the passengers and merchandise including baggage, carried 
thereon, arriving from any other place, shall be subject to the Customs 
laws and regulations applicable to vessels so arriving, insofar as such 
laws and regulations are applicable to aircraft. 

In view of the foregoing, it is our opinion that the Secretary of the 
Treasury is authorized to issue regulations applying to civil aircraft 
arriving from a country other than Canada or Mexico the fees pro- 
vided by law in items 3, 4, 5, 6, and 8 set forth in the schedule in 
section 4.98(a) of the Customs regulations (19 CFR 4.98(a)). 


(C.S.D. 80-6) 
Classification: Traction Devices for Automobile Tires 


Date: June 11, 1979 
File: CLA-2:R:CV:MA 
062029 E 


In your letter of March 13, 1979, you ask that we review the tariff 
classification of (name) traction devices, a product of Norway. 

Your client imported these traction devices through the Port of New 
York under entry No. 159415 of November 15, 1978, and they have 
been tentatively classified as articles of steel, not coated or plated with 
precious metal, other, in item 657.25, Tariff Schedules of the United 
States (TSUS). You contend that these traction devices are properly 
classifiable as parts of motor vehicles in item 692.27, TSUS. 

The (name) is illustrated in the leaflet submitted as a tool or device 
composed of steel which is fitted to the tire of an automobile to pro- 
vide traction. The device has four spokes or arms extending from the 
center or hub. These spokes have a length the approximate radius of 
the wheel and its tire, and are fashioned at the outer end to fit over the 
tire tread. By means of a mechanism in the center, the spokes can be 
adjusted so that the device grips the tire securely. The instructions to 
affix the device to the tire direct that the handle be tightened as far as 
it will go so that the grip is flush against the tire tread. The device is 
stated to be an emergency aid to get one out of snow or mud, and re- 
moval of the device is recommended as soon as the road is clear. The 
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device is sold in three sizes so as to fit 13-, 14-, and 15-inch tires. It is 
marketed or packaged in pairs. 

We have considered the cases cited by you and find them factually 
distinguishable and inapplicable in principle to the (name) under 
consideration. Whether an article is a part for tariff purposes depends 
upon the nature of the article under consideration, and, to some degree, 
on the function and purpose of that article in its relation to the article 
to which it attaches or with which it is designed to serve, Gallagher & 
Ascher Company v. United States, 52 CCPA 11, C.A.D. 849 (1964). 

Applying this principle to the (name), the function and purpose 
of these articles is to give traction to the tire. Therefore, if the (name) 
are parts for tariff purposes, they are parts of tires, not motor vehicles. 
Since there is no provision for parts of tires, they must be relegated 
to the basket provision for the material. (See T.D. 37356, 33 Treas. 
Decs. 206 (1917).) 

The master rule in the construction of statutes is to so interpret 
them as to carry out the legislative intent. American Rusch Corp. v. 
United States, 74 Cust. Ct. 153, C.D. 4599 (1975). In the enactment 
of the Tariff Act of 1930, the Congress had before it the following data 
in the “Summary of Tariff Information,” 1929, page 844, as to what 
constituted a part for tariff purposes, as distinguished from an ac- 
cessory : 

Whether an article is an accessory or an integral part of a 
machine depends to a considerable extent upon its use. If its use 
is casual, auxiliary, or optional it is an accessory. If, however, it is 
used as an essential part, and if the machine is incapable of per- 
forming its ordinary and proper functions without it, it will be 
considered as least for tariff purposes, as an integral part of the 
machine. (16 Ct. Cust. Appls., 44, T.D. 42872). 

The Tariff Schedules of the United States is the successor to the 
Tariff Act of 1930, and contains no data reflecting an intent to the 
contrary. General interpretative rules 10(e) and (ij), noted. 

Applying the cited data from the “Summary of Tariff Information”’ 
to the (name), we find that their use is casual, auxiliary, or optional. 
Nor do we think the tires (or a motor vehicle or other self-propelled 
vehicle they may be used with) are incapable or performing their 
ordinary and proper functions without them. In addition, it would be 
our opinion that tires and motor vehicles are chiefly and invariably 
sold without (name). 

Therefore, if we were to hold that (name) were parts, it would 
follow that we would also adopt the premise that tires and motor 
vehicles are chiefly and invariably sold without one of their parts, 
to wit, (name). This we are not prepared to do. 

Accordingly, we concur in the proposed action by the Area Director 
of Customs, New York Seaport. 
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(C.S.D. 80-7) 
Classification: Photomask Inspection System 


Date: June 18, 1979 
File: CLA-2:R:CV:MSP 
058844 SF 

This ruling concerns a photomask inspection system. 

Facts.—The subject of the request for reconsideration is a photo- 
mask inspection system. It is a single entity described as consisting of 
the following components: TV X-Y scanning system, TV controller, 
monitor, and microprocessor, X-Y recorder, and magnetic card reader/ 
writer. 

The basic operation of the apparatus is as follows: A flying spot 
scanner, a set of two adjacent “projection” lenses, the X-Y moving 
table (upon which is fixed a photomask with various chips to be 
inspected), a set of two adjacent ‘‘condenser” lenses, and two photo- 
multiplier tubes are arranged in sequence. 

Within this sequential arrangement, each projection and condenser 
lens corresponds to one of the photomultiplier tubes; thus, there are 
two channels A and B. Furthermore, each projection lens is auto- 
matically focused on an adjacent chip, A or B, within the photomask. 
Signals coming through chip A from the flying spot scanner and a 
projection lense are converted into TV signals after having passed 
through the photomask, a condenser lens, and a photomultiplier tube. 
The signal coming through chip A is read by photomultiplier tube A 
and then amplified, and a magnified image is presented for inspection 
on monitor A. The same process occurs in channel B, and an image 
from chip B appears on monitor B. The photomask is moved along 
until all the chips have been inspected in this same fashion. 

The two signals from channels A and B are then electronically 
compared so as to find differences between them, and these differences 
are interpreted as defects in the photomask chips. This comparison is 
made by the differential amplifier, which picks up any differing signals 
between channels A and B, amplifies them, and presents an image on 
monitor C. Differing signals are put into the microprocessor along 
with the corresponding X-Y positions. A printer is provided, and all 
defect information stored in the microprocessor can be printed out. 
Furthermore, these same differing signals are simultaneously fed into 
the X-Y recorder, which draws out a “defect map” on chart paper. 

In addition to examining defects on the monitor screens, one can 
examine a defective chip by means of an attached microscope; first 
however, one must retrieve the defective chip information from the 
microprocessor and move the photomask to the exact position of 
the defective chip. This microscope may also be used to position the 
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photomask before the inspection begins. In short, the microscope has 
a setup or followup function; it cannot be used while the system is 
scanning. One can completely inspect the photomask without resort 
to the microscope. 

In short, the microscope and the TV system, each containing optical 
elements, constitute two alternative means for inspecting defects. The 
TV system has dual sets of lenses which we refer to as projection 
lenses (those lenses between the flying spot scanner and the photomask 
fixed on the X-Y table) and the condenser lenses (those between the 
X-Y table and the phototube). The microscope contains optical ele- 
ments as well. Also, there is an additional optical element, a mirror, 
which is used to switch from microscope to TV viewing. 

Issue.—The issue is whether the article in question is classifiable 
under the provision for optical, electrical measuring, checking, 
analyzing, or automatically controlling instruments and apparatus, 
and parts thereof in item 712.05, Tariff Schedules of the United States 
(TSUS), with rate of duty at 25 percent ad valorem, or under the 
provision for other electrical measuring, checking, analyzing, or auto- 
matically controlling instruments and apparatus, and parts thereof, 
in item 712.49, TSUS, with rate of duty at 10 percent ad valorem. 

In turn, this issue revolves around a subquestion: Whether or not 
the instrument meets the requirements for optical instruments, 


specifically, whether the optical elements of the system perform a 
dominant or primary function, and whether they aid human vision 
or create for inspection a picture or an image. 

Law and analysis.—In order to qualify as an optical instrument, a 
“device must function in such a manner that employment of its optical 
features is dominant or primary as compared to the role of its other 


” 


components,”’ and the optical system of the instrument “must aid 
human vision or create for inspection a picture or image of some 
object.” Engis Equipment Co. v. United States, 62 Cust. Ct. 29, 32, 
C.D. 3670 (1969). 

The importer, referring to the microscope as if it contained the 
only optical elements of the system, contends that the microscope does 
not function in a dominant or primary way, and therefore, this fact 
precludes classification as an optical instrument. 

With respect to the microscope alone, we agree with the importer’s 
contention. According to the information which we have received, 
the microscope performs only a setup or a followup function. It is not 
used for the primary purpose of detecting defects, and it cannot be 
used while the system is inspecting for defects. Moreover, one can 
completely inspect a photomask without resort to the microscope. 

The importer properly notes, ‘“‘* * * the inclusion of a microscopic 
unit does not ipso facto render an instrument an optical instrument.” 
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Engis, supra at 33, n. 4. Other decisions have reached a similar con- 
clusion. See, e.g., T.D. 70-115(5) (1970) (Microspectrophotometer used 
for analysis of microscopic objects by means of a light source and a 
photoelectric cell, with electrical energy, control, recorder, and 
microscope used merely to locate specimens, classifiable * * * in 
item 712.49, TSUS). See also, T.D. 70—223(7) (1970). 

From the same passage of the Engis case, the importer quotes: 


* * * the presence of a microscopic unit is itself not crucial. 
What is crucial is whether the employment of the microscopic 
And Other Optical Units is primary or dominant as compared 
to the role of the other components (our italic added). 


Engis, supra at 33, n. 4. While this microscope does not function in 
a dominant or primary way, we must examine the function of the 
other optical elements in the system, i.e., the dual lens systems men- 
tioned earlier. 

The primary purpose of this system is to discover defects in photo- 
masks. Here, the creation of an image of the photomasks for inspec- 
tion by means of the optical elements in the TV system serves the 
purpose for which the system is designed. Based on the information 
before us, the function of storing defects for use in a later repair process 
is a secondary function. Compare, United States v. Americian Machine 
& Metals, Inc., 29 C.C.P.A. 1387, C.A.D. 183 (1941) (Held: The 
measurement by means of optical elements (a microscope) is not the 
primary purpose for which a metal hardness tester was designed; the 
article not only creates the indentation to be measured, but to render 
the optical measurement of any value, the factors of the amount of 
load and the rate of loading must be considered and weighed, and 
these are accomplished without the use of any optical instrument. 
From this the court concluded that it could not be said that the domi- 
nant or primary use of the article lies in employment of the optical 
elements, and thus the article was not an optical instrument. We add 
that we find the instrument in the present case distinct from that in 
American Machine in both its use and principles of operation.). 

The importer also asserts that “‘the lenses of the TV system function 
solely in the closed-circuit TV system, and therefore do not interact 
with the human eye.” We do not agree with this statement. Vision is 
directly employed: Through the use of the lenses, the ultimate result 
is an enlarged image of the photomask for inspection on a screen. 
See, United States v. Bendix Corp., 57 Cust. Ct. 184, C.D. 2759 (1966) ; 
Clara M. Ferner v. United States, 23 C.C.P.A. 62, 67, T.D. 
47735 (1935). 

Conclusion.—Accordingly, on the facts of this case, the photomask 
inspection system has optical elements which function in a dominant 
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manner and aid the eye in vision, and therefore must remain classifi- 
able under the provision for optical instruments in item 712.05, TSUS, 
with rate of duty at 25 percent ad valorem. 


(C.S.D. 80-8) 
Classification: Unfinished Footwear 


Date: June 19, 1979 
File: CLA-2:R:CV:MA 
057259 c 


This ruling concerns the tariff classification of unfinished footwear. 

Facts.—In its condition as imported the merchandise is a corduroy, 
closed toe, closed back bedroom slipper lasted to a cardboard insole. 
After importation a rubber outsole is cemented on to complete the 
shoe. The shoe in its condition as imported does not contain 10 percent 
by weight of rubber or plastics. 

The inquirer maintains that the sample in its condition as imported 
is unfinished footwear pursuant to general headnote 10(h), Tariff 
Schedules of the United States (TSUS), which provides that ‘‘unless 
the context requires otherwise, a tariff description for an article covers 
such article, whether assembled or not assembled. and whether finished 
or not finished.” 

It is the inquirer’s position that the sample unfinished shoe is pre- 
cluded from classification under item 700.60, TSUS, inasmuch as it 
does not contain at least 10 percent by weight of rubber or plastics. 

As support for this position he cites the well-known principle that 
merchandise is classifiable in its condition as imported. 

The inquirer claims that the sample unfinished shoe is classifiable 
under the provision for other footwear in item 700.85, TSUS, and 
dutiable at the rate of 12.5 percent ad valorem. In the alternative he 
suggests classification under the provision for other articles not spe- 
cially provided for, not ornamented, of cotton, of pile or tufted con- 
struction, corduroy in item 386.20, TSUS, with duty at the rate of 
35 percent ad valorem. 

The inquirer asks that if the footwear is held to be classifiable 
under item 700.60, TSUS, that we consider whether there is an 
American selling price for the merchandise. He maintains that there 
can be no American selling price for the footwear because footwear is 
not freely sold or offered in this country in a condition comparable to 
which the footwear in issue is imported, i.e., without a sole. Citing the 
case of United States v. Alatary Mica Co., 19 CCPA 30, T.D. 44871 
(1931) he contends that any method of appraisement based on de- 
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ducting the appraised value for the outer sole from the American 
selling price of a completed slipper which is comparable to the im- 
ported merchandise is entirely without statutory warrant. 

Issue.—Is the sample unfinished shoe precluded from classification 
under item 700.60, TSUS, because it does not contain at least 10 
percent by weight of rubber or plastics. 

Law and analysis.—Item 700.60, TSUS, provides for other footwear 
which is over 50 percent by weight of rubber or plastics or over 50 
percent by weight of fibers and rubber or plastics with at least 10 
percent by weight being rubber or plastics and having uppers of which 
not over 90 percent of the exterior surface area is rubber or plastics. 
The applicable rate of duty is 20 percent ad valorem. 

Schedule 7, part 1, subpart A, headnote 3(b), TSUS, provides that 
“subject to the provisions of section 336(f) of this act, the merchandise 
in item 700.60 shall be subject to duty upon the basis of the American 
selling price, as defined in section 402 or 402a of this act, of like or 
similar articles manufactured or produced in the United States.” 

We agree based on previous administrative rulings that the sample 
is unfinished footwear within the intendment of general headnote 
10(h), TSUS. 

It is our view that general headnote 10(n), TSUS, is in its essence 
prospective. A proper application of this headnote requires us to 
consider what an item will become in terms of its ultimate use 01 
construction. It would appear illogical to consider ‘‘condition as 
imported” as controlling for the weight breakdown but not for the 
determination of the essential nature of the footwear. 

We note that with respect to the instant footwear that while other 
forms of completion are technologically possible, the only commercial 
feasible method of completion will result in footwear which as com- 
pleted will be over 10 percent by weight of rubber and plastics and 
meets all the other requirements for classification under item 700.60, 
TSUS. Consequently, it is our position that unfinished footwear repre- 
sented by the sample is properly classifiable under item 700.60, TSUS. 

We do not believe that with respect to the applicability of the 
American selling price basis of valuation to the instant footwear that 
the Alatary case, supra, is applicable, inasmuch as that case had 
reference to determination of export or foreign value. 

Section 402a(g), Tariff Act of 1930, as amended, provides ‘the 
American selling price of any article manufactured or produced in the 
United States shall be the price, including the cost of all containers 
and coverings of whatever nature and all other costs, charges, and 
expenses incident to placing the merchandise in condition packed 
ready for delivery, at which such article is freely offered for sale for 
domestic consumption to all purchasers in the principal market of the 
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United States, in the ordinary course of trade and in the usual whole- 
sale quantities in such market, or the price that the manufacturer, pro- 
ducer, or owner would have received or was willing to receive for such 
merchandise when sold for domestic consumption in the ordinary 
course of trade and in the usual wholesale quantities, at the time of 
exportation of the imported article” [italic supplied]. 

Noting the above we are prepared to seek a willing price upon 
importation. There are probably similar items at comparable stages 
of completion made in the United States. However, we will not attempt 
to make the special request for information from the American makers 
to establish a willing price unless, and until, we are notified of actual 
importation of this merchandise. 

Holding.—Footwear represented by the sample is dutiable at the 
rate of 20 percent ad valorem under item 700.60, TSUS. 


(C.S.D. 80-9) 


Classification: Inclusion of Bottom Bracket Assembly in ‘‘Cotterless 
Type Crank Set’’ 
Date: June 19, 1979 
File: CLA-2:R:CV:MA 
057836 C 


This ruling sets forth the definition of a ‘“‘cotterless type crank set’’ 
for tariff purposes. 

Facts.—The inquirer maintains that a “cotterless type crank set’’ 
classifiable under item 912.10, of the appendix to the Tariff Schedules 
of the United States (TSUS) consists of the following: 

2 cranks arms (cotterless), 

Chain wheels which will attach to the crank arms, 

Bolts which attach the chain wheels to the arms, 

Bottom Bracket (cotterless) which will attach the 2 crank arms. 


It has been the position of this office based on legal determination 
3611-458 dated September 12, 1978, that a “‘cotterless type crank 
set” consists of the right cotterless crank permanently attached to 
either a single, double, or triple chain wheel plus the left crank. The 
bottom bracket assembly consisting of a cupset with lockring and ball 
bearings, and bottom bracket axle with bolts and washers was not 
considered as part of a “‘cotterless type crank set.”’ 

Issue-—Whether the bottom bracket assembly is included within 
the definition of a ‘‘cotterless type crank set.” 

Law and analysis.—Item 912.10, TSUS, provides for free entry of 
“cotterless type crank sets.” 

A study of the legislative history relating to the merchandise 
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covered by item 912.10, TSUS, provides no insight on what Congress 
intended should be encompassed by the term “cotterless type crank 
sets.” 

Information before us from the trade is that crank sets are sold 
and purchased in varying degrees of completeness. However, when 
questioned as to what constitutes a complete cotterless or cottered 
type crank set most of the trade would include the bottom bracket 
assembly. 

It is our view that the common trade understanding of what con- 
stitutes a ‘“‘cotterless type crank set” includes the bottom bracket 
assembly. Furthermore, it appears to us that the bottom bracket 
assembly to which the crank arms are attached should be considered 
an essential component of the “‘cotterless type crank set.” 

Holding.—‘‘Cotterless type crank sets’ which are classifiable under 
item 912.10, TSUS, include the following: 

Right and left crank arms, 

Chain wheels, 

Spacers and chain wheel fixing bolts, 

Bottom bracket assembly consisting of cupset with lockring and 
ball bearings, and bottom bracket axle with bolts and washers. 


(C.S.D. 80-10) 


Country of Origin: Garments Assembled in One Country From Parts 


Produced in Another Country 
Date: June 19, 1979 
File: CLA-2:R:CV:MC 
059089 PR 

This ruling concerns the country of origin of knit sweaters and 
cardigans. 

Issue-—The issue presented is whether the assembly of a sweater 
and a cardigan from their unassembled parts results in a change in 
the country of origin of those garments for tariff and marking purposes. 

Facts.—Sweater and cardigan parts are to be knit in Taiwan from 
Taiwanese wool, and shipped to Hong Kong. Samples were submitted 
representing the merchandise in its condition as it enters Hong Kong. 
The sweater has five parts consisting of two sleeve panels, a neck 
piece, and front and back panels. The cardigan has six parts consisting 
of two front panels, a back panel, two sleeve panels, and a placket. 

In Hong Kong, the following processes will be performed: 

1. The front panel(s) will be sewn to the back panel. 

2. The placket or neck piece will be sewn to the panels which have 
been joined. 

3. The sleeves will be sewn closed and sewn to the armholes formed 
by the joining of the front and back panels. 
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4. Some trimming of fabric will be done to complete processes 1, 
2, and 3. 

5. In the case of the cardigan, buttons of Hong Kong origin will be 
affixed to the placket (due to a discrepancy between the submitted 
sample and a statement made on page 2 of the inquiry, it is unclear 
whether the buttonholes will be formed in Taiwan or Hong Kong). 

6. Labels will be attached to the finished garments. 

7. The garments will be washed, pressed, and packed for export to 
the United States. 

Law and analysis.—Merchandise which has been processed in two 
or more countries is considered for tariff purposes to be a product of the 
last country in which the processing created a new and different 
article. Anheuser-Busch v. United States, 207 U.S. 556 (1907). 

A number of factors may be considered in determining whether a 
particular process results in the creation of a new and different article. 
A major consideration is whether a new use results from the proc- 
essing, and the degree of change from any former use. Amity Fabrics 
Co., Inc. v. United States, 43 Cust. Ct. 64, C.D. 2104 (1959). Another 
consideration is the amount of processing performed in each country 
and whether the processing results in an article having a new identity. 
Roland Freres, Inc., v. United States, 23 CCPA 81, T.D. 47763 (1935). 
John J. Coates v. United States, 3 Cust. Ct. 193 (1939). 

Turning to the instant inquiry, it appears that a substantial amount 
of processing is performed in Hong Kong. None of the parts exported 
from Taiwan resemble or possess the character of the completed 
articles nor can they be identified or named as the completed articles 
in their unfinished state. This is not to say, however, that all assembly 
operations will result in a change in the country of origin of the as- 
sembled article. The determination in each such instance will be made 
based on the principles expressed by the courts as applied to the 
facts presented. 

In the instant situation, while all the components which account 
for the complete sweater or cardigan are produced in Taiwan and the 
unassembled garments would have the same tariff classification as the 
finished articles if imported into the United States together, this is 
not determinative of the country of origin of that merchandise. In 
Doliff & Company, Inc. v. United States, —— Cust. Ct. ——, C.D. 
4755 (July 7, 1978), the court stated that although certain processing 
did not result in a change in the tariff classification of the merchandise 
concerned, the processing did create a new and different article. 

Holding.—Based on the above, the assembly of the garments’ parts 
in Hong Kong results in the creation of new and different articles and 
therefore, Hong Kong is the country of origin of those articles for 
tariff purposes (including marking). 
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Effect on other rulings——In Internal Advice Request No. 24/77 
(049912, April 1, 1977), the Customs Service held that the country of 
origin of imported merchandise for duty purposes should be deter- 
mined at that point within the manufacturing process where the mer- 
chandise first becomes susceptible to its final tariff classification, 
whether assembled, finished, not assembled, or not finished, and at 
that point in time where the subsequent further processing does not 
result in a change in the tariff classification of the merchandise. 

In accordance with C.D. 4755, that ruling is modified to reflect the 
position that the country where merchandise first becomes susceptible 
to its final tariff classification is a factor for consideration and not de- 
terminative in ascertaining the country of origin of that merchandise. 

In a headquarters ruling dated June 6, 1978, 056711, it was held 
that if sandal components from Taiwan are made into finished sandals 
in Hong Kong, Taiwan would be considered the country of origin for 
tariff purposes if all the components arrived in Hong Kong in the 
same shipment. However, if the components are shipped in any other 
manner and processed in Hong Kong as described in that ruling, 
Hong Kong would be considered the country of origin. The primary 
consideration in that ruling that a new and different article was created 
in Hong Kong was the amount of processing that took place there 
(sewing, glueing, and adhesion baking of components). In accordance 
with section 177.9(b), Customs Regulations (19 CFR 177.9(b)), our 
ruling of June 6, 1978, is modified to reflect that where all component 
parts of an article are produced in Taiwan, that is a factor which may 
properly be considered in determining the country of origin of that 
article. 

It does not matter how or when the various components of the 
article arrived in the second foreign country. The determination in 
that ruling that the amount of work performed in Hong Kong results 
in the creation of a new and different article is unchanged and, in 
accordance with this modification, Hong Kong remains the country 
of origin of the merchandise regardless of the manner of shipment. 


(C.S.D. 80-11) 


Carrier Control: Application of U.S. Laws to a Site on the Outer 
Continental Shelf After Removal of an Exploratory Rig 
Date: June 20, 1979 
File: VES-3-15--R:CD:C 
104005 JL 
104023 


This is in reference to your letter of May 18, 1979, in which you ask 
that Customs reverse its earlier rulings in regard to transportation of 
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merchandise for hire to offshore drilling sites on the American Con- 
tinental Shelf by foreign-flag vessels. 

You state that a Dutch-flag vessel, A, launch barge (number), 
which is working in conjunction with the derrick vessel B, will carry 
jackets and platform sections to a site on the Continental Shelf. You 
state that the B is at present moored or anchored at that site. 

You outline the sequence of events leading up to the participation 
of the B and the A at the subject site as follows: 


First, an exploratory rig has been on site, either a jackup or 
semisubmersible. They were attached to the shelf, drilling in the 
search for oil. At this point, it is clearly a port in the United 
States. 

Oil is discovered. The discovered well is blanked off, but a huge 
sub-sea completion remains on the site. The drilling rig clears the 
site for the preparation of laying the jacket and building the 
platform. 


You continue: 


Should this now important location, containing oil, lose its 
character as a port in the United States and foreign units enter 
to build and reestablish the area firmly as a port of the United 
States once more? 

We think not. Especially in view of the congressional interest 
firmly outlined in the Outer Continental Shelf Act amendments 
of 1978. Such amendments were enacted after Customs’ earlier 
rulings. 


Concerning the A, you state: 


However, we do object to the A, as it is clearly designed for 
freight carriage. They allegedly will be permitted to do so, con- 
trary to the provisions of the Jones Act, on the basis of earlier 
Customs’ rulings dating back to as early as the 1950’s, stating 
that a foreign vessel clearing for international waters would not 
be considered engaged in coastwise trade. 

This is much further complicated by Customs’ rulings that 
objects or structures, attached to the U.S. Continental Shelf are 
ports or places within the jurisdiction of the United States. 


We believe that the Customs rulings you refer to are those which 
are based on an abstract of a ruling which was published at TD- 
54231(1), holding as follows: 


Under section 4 of the Outer Continental Shelf Lands Act of 
August 7, 1953 (43 U.S.C. 1333), the Customs and navigation 
laws, including the coastwise laws, the laws on entrances and 
clearances of vessels, and the provisions for dutiability of mer- 
chandise, are extended to mobile rigs during the period when 
they are secured to or submerged onto the seabed of the Outer 
Continental Shelf for drilling operations. The transportation of 
merchandise between a point in the United States and a rig so 
located is a coastwise transportation subject, among other things, 
to the penalty provisions of section 883, title 46, United States 
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Code. A foreign vessel may not engage in such transportation 
but is not prohibited from transporting merchandise directly to 
the rig from a foreign port or place if permission to do so is 
secured in accordance with the provisions of section 447 of the 
Tariff Act of 1930. 

If we understand your position correctly, you maintain that once 
drilling for oil is commenced by an exploratory rig which was attached 
to the shelf, that site, from that time forward, should be considered 
‘part of the United States,” that is, a geographical point in US. 
waters for purposes of the coastwise laws, and that the subsequent 
removal of the rig would not change its status. 

The section of the Jones Act pertinent to the present case is 46 

883. What the act prohibits is the transportation of mer- 
chandise in a noncoastwise-qualified vessel (which any foreign-flag 
vessel would bej for any part of its transportation between coastwise 

ints. A coastwise point is a point within the 3-mile limit of US. 


waters. Our only authority for the extension of the coast- 
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the seabed of the Outer Continental Shelf for drilling 
operations, and that the enactment of Public Law 95-372 has not 
altered that principle. In fact, it appears to us that the 1978 amend- 
ment further supports our position. In regard to the specific factual 
situation you outline, the law is now quite explicit in excluding ships 
and vessels from any classification as fixed structures thereunder. 
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We have carefully considered your position in this matter but 
conclude that the clear language of the Outer Continental Shelf Lands 
Act, as amended, precludes us from reversing our earlier rulings. 


(C.S.D. 80-12) 


Country-of-Origin Marking: Merchandise Imported From the People’s 


Republic of China 


Date: June 20, 1979 
File: MAR-2-05-R:E:E 
710338 AH 

Issue.—Whether China is an acceptable form of country-of-origin 
marking for goods imported from the People’s Republic of China. 

Facts.—A schematic drawing submitted by an importer indicates 
that the importer proposes to make kitchen utensils with the word 
“China” instead of ‘People’s Republic of China.” The schematic 
shows no other markings on the utensils. 

Law and analysis.—Section 304 of Tariff Act of 1930, as amended 
(19 U.S.C. 1304) requires that every article of foreign origin (or its 
container) imported into the United States shall be marked in a legible 
and conspicuous manner to indicate the English name of the country 
of origin to the ultimate purchaser in the United States, with certain 
exceptions. 

Holding.—The Customs Service issued a circular in 1971 (MAR 
1-RM, October 1, 1971), indicating that the marking ‘‘China”’ would 
also be acceptable for marking goods imported from mainland China 
for the purposes of 19 U.S.C. 1304, in addition to ‘‘People’s Republic 
of China.” Accordingly, the proposed marking meets the requirements 
of 19 U.S.C. 1304. 


(C.S.D. 80-13) 


Reliquidation: Erroneous Exportation of Merchandise From Ware- 
house Due to Proprietor’s Failure To Follow Instructions 
Date: June 22, 1979 


File: ENT-1-01-R:E:E 
710384 M 


This ruling concerns a request: for the reliquidation of a consumption 
entry originally filed for smoked clams, because of an erroneous ex- 
portation of such merchandise. 

Facts.-—A warehouse proprietor in Norfolk, Va., maintains a ware- 
house in which only a section of the warehouse is Customs bonded, 
whereas the remainder of the warehouse contains duty piad 
merchandise. 
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An importer stores in that warehouse the merchandise he intends to 
export in the Customs bonded section and the remainder of his mer- 
chandise in the warehouse proprietor’s duty paid area after entry has 
been made and duty deposited. 

In September and October 1978, the importer notified the ware- 
house proprietor that the importer needed a total of 156 cases of oysters 
and 68 cases of smoked clams from the Customs bonded section for 
transportation in bond to Bayonne, N.J., for exportation to Rotter- 
dam. On both occasions, the importer’s customhouse broker only 
filed a warehouse withdrawal for transportation and exportation of the 
cases of oysters. When the bonded carrier arrived at the warehouse on 
October 2 and again on November 14, to transport the merchandise in 
bond, the warehouse proprietor’s employees neglected to follow the 
instructions of the importer because the warehouse withdrawals filed 
by the broker only mentioned the oysters. Therefore, only the cases 
of oysters were removed from the Customs bonded section, whereas 
the cases of smoked clams were removed from the duty paid area. 

Issue.—Because of the error involved, is the importer entitled to a 
refund of the duties originally paid for the 68 cases of smoked clams? 

Law and analysis.—19 U.S.C. 1520(c)(1), in pertinent part, pro- 
vides that the district director may reliquidate an entry to correct a 
clerical error, mistake of fact, or other inadvertence not amounting 
to an error in the construction of law. 

We believe that the failure to follow the importer’s instructions 
because of the broker’s incomplete warehouse withdrawals was due 
to a misunderstanding on the part of the warehouse proprietor as to 
the intention of the importer and was therefore a mistake of fact or 
inadvertence within the meaning of 19 U.S.C. 1520(c) (1). 

Holding.—Failure to follow the importer’s explicit instructions 
concerning the removal of the merchandise was a mistake of fact or 
inadvertence within the meaning of 19 U.S.C. 1520(c)(1). Therefore, 
the original consumption entry filed for the 68 cases of smoked clams 
should be reliquidated and refund of duties paid on such clams is 
thereby warranted. 


(C.S.D. 80-14) 


Articles Exported and Returned Under Item 806.30, TSUS: Whether 
that Cost of a Die Forms Part of the Dutiable Value of Processing 
Performed Abroad 

Date: June 25, 1979 
File: R:CV:V 
541954 RP 
This is in reference to your letter of April 3, 1979, on behalf of (an 
American manufacturer), concerning the cost elements that must be 
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included in the valuation of certain investment shell castings imported 
from Canada under item 806.30, Tariff Schedules of the United States 
(TSUS). It is your contention that for purposes of item 806.30, 
TSUS, the dutiable value of the imported castings does not include 
the cost of tooling in the form of a ‘“‘die.’’ This die is manufactured in 
Canada from blueprints furnished by the U.S. purchaser of your 
client’s merchandise. 
Item 806.30, TSUS, provides: 


Articles returned to the United States after having been 
exported to be advanced in value or improved in condition by 
any process of manufacture or other means: 

Any article of metal (except precious metal) manufac- 
tured in the United States or subjected to a process of 
manufacture in the United States, if exported for further 
processing, and if the exported article as processed outside 
the United States, is returned to the United States for 
further processing. 

A duty upon the value of such processing outside the 
United States (see headnote 2 of this subpart). 


The method of determining the cost or value of the processing 


abroad is set forth under headnote 2(a), subpart B, part 1, schedule 
8, TSUS, which states: 


(2) Articles repaired, altered, processed, or otherwise changed in 
condition abroad.—The following provisions apply only to items 
806.20 and 806.30: 

(a) The value of the repairs, alterations, processing, o1 
aig change in condition outside the United States shall 
ate 

(i) the cost to the importer of such change; or 

(ii) if no charge is made, the value of such change, 
as set out in ‘the invoice and entry papers; except that, if 
the appraiser concludes that the amount so set out does not 
represent a reasonable cost or value, then the value of the 
change shall be determined in accordance with section 402 
or 402a of this act. 

It is evident from this headnote that the preferred basis of valuation 
is the cost to the importer of the change in condition. If no charge is 
made, then the value assigned by the processor as set out in the invoice 
and entry papers is to be used. Only if the appraising officer concludes 
that the amount set out in the invoice and entry papers does not 
represent a reasonable cost or value, is he required to determine the 
cost or value in accordance with the provisions of section 402 or 402a, 
Tariff Act of 1930, as amended. 

In addition, under item 806.30, TSUS, the reasonable cost of 
processing contemplates the inclusion of both direct and indirect 
costs of a processing operation, with the exception of domestically 
incurred assist costs as provided in section 10.9(1) of the Customs 
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regulations. United States v. Douglas Aircraft 62 CCPA 53, C.A.D 
1145 (1975). 

In support of your contention that the cost of the Canadian- 
manufactured die does not form part of the dutiable value of the 
subject castings under item 806.30, TSUS, you cite the case of National 
Tube Company v. United States, R.D. 8107 (1952). In National Tube, 
repairs were made in Canada to certain steel pipe exported from the 
United States for that purpose. The Canadian stretching machine 
was adapted to do the job by the addition of specially designed grip 
jaws and plugs. The court held that the cost of the grip jaws and plugs 
was not a part of the cost of the repairs, and therefore, not dutiable. 
The court reasoned that the value of the stretching machine itself was 
not a part of the value of the repairs, and, therefore, the value of the 
special parts supplied to adapt the machine was not a part of the value 
of the repairs. However, the court went on to state: 

A charge for the use of the stretching machine, which would 
necessarily include a charge for the installation and use of the 


parts specially designed to hold the casing while being stretched, 
would enter into such value. 


This statement clearly authorizes the inclusion of an indirect cost, 
“a, charge for the use of the stretching machine,” in the value of the 
processing performed abroad. 

It should be noted that in the more recent Douglas Aircraft case, 


supra, the Court of Customs and Patent Appeals held that the cost 
of certain tooling made in Canada and furnished free of charge by 
Douglas Aircraft to its Canadian subsidiary was includible in the value 
of processing performed in Canada under the provisions of item 806.30, 
TSUS. In its decision the C.C.P.A. stated: 


(T)here is nothing in the legislative history to indicate that, 
when Congress provided, commencing with the 1954 [Customs 
Simplification] Act, for “cost’’ or ‘reasonable cost’’ in determining 
the ‘‘value’’ of processing, there was any intention that “cost” be 
interpreted other than according to sound business practice. Thus 
the cost of processing would include both direct and indirect costs. 
[Italic added.] 

Accordingly, we interpret the Douglas case to mean that all elements 
that would normally enter into a calculation of the charge for per- 
forming a processing function must be included to establish a reason- 
able cost, except as noted in section 10.9(1) of the Customs regula- 
tions. Thus, based on the information you submitted, it is our opinion, 
in this particular case, that in addition to direct labor and materials, 
the cost of the Canadian manufactured die must be included in the 
cost of processing for the subject investment castings under the pro- 
visions of item 806.30, TSUS. 
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(C.S.D. 80-15) 


Country-of-Origin Marking: Dental Surgical Instruments Exported 
and Returned 
Date: June 25, 1979 
File: MAR-2-05:R:E:E 
709838 HS 


This ruling concerns country-of-origin markings on surgical dental 
instruments. 

Issue.—Whether surgical instruments consisting of English-made 
components machined in the United States and finished in Pakistan 
may be marked ‘Made in U.S.A.” 

Facts.—Forged stainless steel instrument blanks are made in 
England. They are then imported into the United States for further 
processing consisting of machining the blanks to impart new and 
different characteristics to the metal. The forged machined blanks 
are then exported to Pakistan for manual finishing, polishing, as- 
sembly, and final passivation for corrosion resistance and shipping. 
The cost of the forged blanks from England is estimated to be 22.4 
percent of the total cost of the instruments, the U.S. manufacture 
cost 55.8 percent, and the Pakistan manufacture price 18.8 percent. 

Law and analysis.—Section 304 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1304), provides in general that all articles of foreign origin 
imported into the United States must be legibly and conspicuously 
marked to indicate the English name of the country of origin to an 
ultimate purchaser in the United States. Section 134.1(b), Customs 
regulations, defines country of origin as the country of manufacture, 
production, or growth of any article of foreign origin entering the 
United States. Further work or material added to an article in another 
country must effect a substantial transformation in order to render 
such other country the country of origin. 

Substantial transformation means that a manufacturing process is 
performed on the imported item so that the item loses its identity and 
becomes an integral part of a new article with a new name, character, 
and use. The cost of processing done in each country is not indicative 
of whether substantial transformation occurs, but it is one factor that 
may be considered in making the determination. 

The machining of the English-made forged stainless steel instru- 
ment blanks to make the blanks have new and different characteristics 
is a substantial transformation of the blanks into a U.S. product. The 
finishing, polishing, assembly, and passivation processes done in 
Pakistan do not again substantially transform the product. Therefore, 
the country of origin for marking purposes is the United States, and 
the instruments may be excepted from marking requirements under 
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section 134.34(m), Customs regulations, as products of the United 
States exported and returned. 

However, this is not determinative of whether the marking ‘‘Made 
in U.S.A.” may appear on the surgical instruments. According to 
section 134.31, Customs regulations, marking requirements provided 
for in any other provision of any law, such as those of the Federal 
Trade Commission and other agencies must be complied with also. 

The Federal Trade Commission has held that the claim “Made in 
U.S.A.” constitutes an affirmative representation that an entire 
product is of domestic origin, and when a substantial portion of a 
product is of foreign origin it would be improper to mark a product 
“Made in U.S.A.” 

We conclude, therefore, that the surgical instruments may be 
permitted into the country unmarked, but may not be imported into 
the country marked ‘Made in U.S.A.,” barring a Federal Trade 
Commission ruling otherwise. 

Holding.—Surgical instruments consisting of foreign made compo- 
nents that are substantially transformed through a machining process 
in the United States, and then exported for further manufacturing 
processes that do not amount to substantial transformation, are upon 
reimportation into the United States excepted from marking as prod- 
ucts of the United States exported and returned. The instruments 
may not, however, be marked ‘Made in U.S.A.” against Federal 
Trade Commission prohibitions. 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(International Trade Commission Investigation No. 337-TA-43) 


Hae Fire Pump Co. v. Toxai, Lrp., C. Iron & Co., Lrp., C. Irox 
America, INc., AND INTERNATIONAL TRADE Commission, No. 79-21 


1. Section 337, Tarirr Act or 1930, as AMENDED—CENTRIFUGAL 
TrasH Pumps 


Decision of the United States International Trade Commission, 
which found no violation of section 337 of the Tariff Act of 1930, as 
amended (19 U.S.C. 1337), in the importation into, or sale in, the 
United States of certain centrifugal trash pumps, is ‘affirmed. 


2. “MEANS For” LANGUAGE IN CLAIM 


Element in a claim expressed in “means for” language is con- 
strued to cover the corresponding structure, material, or acts de- 
scribed in the specification and equivalents thereof. 


ao Ip: 


“Means for” claims are not to be read in a vacuum and can only 
be construed by reference to the specification. 


4. Test ror EQUIVALENCY 


Test for equivalency is whether the allegedly infringing device 
employs substantially the same means to accomplish substantially 
the same results in substantially the same way. 


5. “ip: 


What constitutes equvalency must be determined against the 
context of the patent, the prior art, and the particular circumstances 
of the case. 


6. Ip. 
A finding of equivaience is a determination of fact which can be 
shown in any form, such as by testimony of experts or others versed 


in the technology, by documents, including texts and treatises, 
and by disclosures of the prior art. 
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COURT OF CUSTOMS AND PATENT APPEALS 
U.S. Court of Customs and Patent Appeals, Feb. 7, 1980 


Appeal From U.S. International Trade Commission 
[Affirmed.] 


Eugene E. Renz, Jr., William E. Hedges, Tom M. Schaumberg, Paul Plaia, Jr.; 
Leslie Glick, attorneys of record for appellant. 

Russell N. Shewmaker, General Counsel, Edward Easton, attorneys of record for 
the International Trade Commission, appellee, Harvey Kaye, Michael A. Hertz- 
berg, attorneys of record for Tokai, Ltd., et al., appellees. 


[Oral argument December 10, 1980 by Eugene E. Renz for appellant, Harvey Kaye for Tokai, Ltd., etc. 
and Edward R. Easton for the United States International Trade Commission.] 


Before Markey, Chief Judge, Ricu, BALDWIN, and MILuER, Associate Judges, 
and Matetz,* Judge. 


Miter, Judge. 


[1] This is an appeal from a decision! of the U.S. International Trade 
Commission (ITC) in investigation No. 337-TA-43, ‘In re Certain 
Centrifugal Trash Pumps.” The ITC found that there was no violation 
of section 337 of the Tariff Act of 1930, as amended (19 U.S.C. 1337), 
in the importation into, or sale in, the United States of certain cen- 
trifugal trash pumps. We affirm. 


BAcKGROUND 


Hale Fire Pump Co. (Hale) filed a complaint with ITC on Jan- 
uary 9, 1978, alleging that Tokai, Ltd., Ataka America, Inc., C. 
Itoh & Co., Ltd., and C. Itoh Amercia, Inc., (respondents) were in 
violation of section 337 by reason of the unauthorized importation or 
sale in the United States of centrifugal trash pumps which infringed 
Hale’s U.S. Patent No. 3,499,388? (’388 patent), the effect or tend- 
ency of which is to destroy or substantially injure an industry, effi- 
ciently and economically operated, in the United States. 

Centrifugal trash pumps are used at construction cites to remove 
water or other liquids that contain solid debris. The pump covered by 
the ’388 patent includes (see fig. 3 below) intake 14 and discharge 16 
ports, a volute assembly 18 comprising suction and discharge sec- 
tions, and an impeller 20 mounted in the discharge section and con- 
nected to a motor by a drive shaft 24. The key feature of the claimed 
invention is a releasable means which can alone assemble and dis- 
assemble the volute assembly from the pump casing. The only releasa- 
ble means described in the specification is a reversible jack screw 


* The Honorable Herbert N. Maletz of the U.S. Customs Court, sitting by designation. 

1 Rendered Feb. 14, 1979. 

2 U.S. Patent 3,499,388, entitled ‘“‘Centrifugal Pump,” issued Mar. 10, 1970, from application serial No. 
645,708, filed on June 18, 1967, by Harry A. Eberhardt, and assigned to Hale. 
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assembly 109. Removal of the volute assembly is required in these 
pumps to provide access to the pump interior for removal of foreign 
objects or repair of internal parts. 


Claim 1, the only claim in issue ’, reads as follows: 


1. A centrifugal pump comprising a casing having an intake 
side with at least one inlet port and a discharge side with a dis- 
charge port, a unitary volute assembly consisting of a suction 
volute section and a discharge volute section, an impeller mounted 
for rotation about a predetermined axis and releasable means 
having means for moving said volute assembly into an assembled 
position interiorly of the casing and for moving said volute 
assembly into a disassembled position whereby on releasing of 
said releasable means alone permitting complete disassembly of 
said volute assembly from said casing and any other interior 
parts of said pump. 


Respondents’ pumps, illustrated by two representative examples 
below, are essentially identical to Hale’s pump except that respond- 


3 Before ITC, Hale alleged infringement of claim 17, but this claim has not been argued on appeal. 
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ents’ pumps have no reversible jack screw assembly, but, instead, 
include wing fasteners A or locking knobs B, and one or more handles 
C for removing the volute assembly. 


ITC Decision 


After discussing the presumption of validity that attaches to an 
issued patent,’ ITC pointed out that the respondents did not seek to 
establish invalidity of the ’388 patent over the prior art, but, instead, 
argued that the patent is valid only if, in light of the prosecution 
history, drawings, and specification, claim 1 is so construed as to 
not cover respondents’ pumps. The ITC essentially agreed with this 
contention and concluded, without much explanation, that ‘In 
light of the prosecution history of the ’388 patent and in light of the 
specifications and drawings, it is apparent to us that the ’388 patent 
is valid if properly and narrowly construed.” 

The ITC cited Coleco Industries, Inc. v. International Trade Com- 
mission, 65 CCPA 105, 573 F. 2d 1247, 197 USPQ 472 (1978), for the 
proposition that ascertainment of the coverage of a claim is made by 
reference to the patent’s specification. In finding that claim 1 was not 
literally infringed by respondents’ pumps, ITC stated: 

Clearly, claim 1, construed in light of the specifications, defines 
a reversible jack screw assembly with a definite mechanical 
advantage of power leverage. * * * Respondents’ accused pumps 
do not have the reversible jack screw assembly of Hale’s patented 
pumps referred to in the “388 patent specifications. Nor do 
respondents’ accused pumps have the patented advantage of 


435 U.S.C. 282 provides, in pertinent part, as follows: ‘“‘A patent shall be presumed valid. * * * The 


burden of establishing invalidity of a patent or any claim thereof shall rest on the party asserting such 
invalidity.” 
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Hale’s * * * pump. The knobs and handles of respondents’ 
accused pumps, unlike the reversible jack screw of [Hale’s pump], 
cannot exert a mechanical advantage or power leverage to break 
the seal between the pump’s cover and the volute assembly. As 
the [specification indicates], if the [Hale] pump is frozen or cor- 
roded, its reversible jack screw (releasable means) alone moves 
the volute assembly into a disassembled position. The mechanical 
advantage of power leverage, in alone freeing a volute frozen in 
poser by corrosion provided by the reversible jack screw of the 
ale * * * pump, is one of its primary advantages. * * * 


* * * Claim 1, construed in light of the specifications and 
drawings, does not literally read on the releasable means (e.g., 
the knobs and handles) of respondents’ accused pumps. With 
respect to the “releasable means” of claim 1, the specifications 
and drawings disclose a reversible jack screw. Respondents’ 
accused pumps simply do not have the releasable means of 
[Hale’s] pump, namely, a reversible jack screw or its mechanical 
equivalents. 


The ITC then considered whether respondents’ pumps infringe 
under the doctrine of equivalents, and, citing Coleco, indicated that 
the proper test is whether the allegedly infringing device employs 
substantially the same means to accomplish substantially the same 
results in substantially the same way. The ITC also pointed out that 
the Supreme Court in Graver Tank & Manufacturing Co. v. Linde 
Air Products Co., 339 U.S. 605, 609, 85 USPQ 328, 330 (1950), said 


that ‘“[w]hat constitutes equivalency must be determined against the 
context of the patent, the prior art, and the particular circumstances 
of the case.” The ITC continued: 


[E]ven applying this doctrine, the Commission cannot find 
infringement because of principles of estoppel which delimit the 
scope of equivalents available to complainant. In other words, 
if, during the prosecution of a patent application, an applicant 
has amended the claims or has made representations or arguments 
limiting or narrowing the scope of the claims in order to obtain 
the allowance of the claims over the prior art by the patent 
examiner, then the applicant is estopped from subsequently 
trying to expand the scope of the claims beyond those amend- 
ments, representations, or arguments * * *. The prosecution 
history of the ’388 patent clearly shows that the patent examiner, 
in requiring amendments to what became claim 1 prior to its 
allowance over the prior art, limited the releasable means of the 
claims so that it defined a reversible jack screw assembly. Under 
the doctrine of file wrapper estoppel, complainant cannot now 
broaden the meaning of the term “releasable means’’ beyond what 
was allowed by the examiner over the prior art. * * * 


The ITC concluded that because there was no infringement of the 
’388 patent, respondents .could not be in violation of section 337. In 
light of this conclusion, the majority of the ITC made no finding on 
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whether the domestic industry is efficiently and economically operated 
or whether, assuming infringement, the domestic industry is sub- 
stantially injured. 

Two Commissioners filed concurring opinions. Commissioner 
Alberger, while agreeing that the patent was valid but not infringed, 
pointed out that this court in Coleco has admonished ITC to reach all 
appealabie issues in order to avoid a remand. Commissioner Alberger 
found that even if respondents infringed the ’388 patent, this action 
did not have the effect or tendency to substantially injure the effi- 
ciently or economically operated domestic industry. Commissioner 
Stern, while also agreeing on validity and infringement, thought that 
the record was inadequate to make any finding on whether the 
domestic industry was efficiently operated or was injured. 


Opinion 


The question presented to this court is whether respondents’ pumps 
include the “releasable means’”’ recited in claim 1. The releasable means 
is defined, in claim 1, as: 


releasable means having means for moving said volute assembly 
into an assembled position interiorly of the casing and for moving 
said volute assembly into a disassembled position whereby on 
releasing of said releasable means alone permitting complete dis- 
assembly of said volute assembly from said casing and any other 
interior parts of said pump. 


Because we are dealing with a [2] ‘‘means for’’ type claim, reference 
must be made to the last paragraph of 35 U.S.C. 112, which provides: 


An element in a claim for a combination may be expressed as a 
means or step for performing a specified function without the 
recital of structure, material, or acts in support thereof, and such 
claim shall be construed to cover the corresponding structure, 
material, or acts described in the specification and equivalents 
thereof. 


The only structure described in appellant’s specification which cor- 
responds to the releasable means is a reversible jack screw assembly. 
Therefore, the ‘‘releasable means” in claim 1 must be construed to 
cover a reversible jack screw and ‘equivalents thereof.’ Lockheed 
Aireraft Corp. v. United States, 553 F. 2d 69, 82, 193 USPQ 449, 460 
(Ct. Cl. 1977). Because respondents’ pumps clearly do not include a 
reversible jack screw, we must determine whether these pumps include 
a functional equivalent.’ 

5 Appellant’s position is that respondents’ pumps do contain such a “‘releasable means’’ because they are 
capable of performing the functions described in the claim after the words “releasable means.”’ However, 
according to section 112, [3] ‘‘means for’’ claims are not to be read in a vacuum and can only be construed 
by reference to the specification. Graphicana Corp. v. Baia Corp., 472 F. 2d 1202, 1204, 176 USPQ 455. 456 
(6th Cir. 1973); Ford Motor Co. v. Gordon Form Lathe Co., 87 F. 2d 390, 392, 32 USPQ 409, 411 (6th Cir. 1937) 


Here, the determinant for the coverage of claim 1 is the structure shown in the specification which corre- 
sponds to a releasable means, and any ‘‘equivalents thereof.”’ 
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As properly stated by ITC, [4] under the doctrine of equivalents, 
the test is whether the allegedly infringing device employs substan- 
tially the same means to accomplish substantially the same result in 
substantially the same way. Graver Tank & Manufacturing Co. v. 
Linde Air Co., 339 U.S. 605, 85 USPQ 328 (1950); Coleco Industries, 
Inc. v. International Trade Commission, 65 CCPA 105, 573 F. 2d 1247, 
197 USPQ 472 (1978); Bendix Corp. v. United States, 199 USPQ 203, 
223 (Trial Div. Ct. Cl. 1978); Parmellee Pharmaceutical Co. v. Zink, 
285 F. 2d 465, 128 USPQ 271 1 (8th Cir. 1961); In re Shaffer, 43 CCPA 
758, 229 F. 2d 476, 108 USPQ 326 (1956). Furthermore, as pointed out 
by the Court in Graver Tank & Manufacturing Co. v. Linde Aw 
Products Co., supra at 609, 85 USPQ at 330-31: 


[5] What constitutes equivalency must be determined against 
the context of the patent, the prior art, and the part icular cir- 
cumstances of the case. Equivalence, in the patent law, * * * is 
not an a bsolute to be considered in a vacuum. It does not require 
com plete e identity for every purpose and in every respect. * * * 
Conside1 ation must be given to the purpose for \ ‘hich an ingredi- 
ent is used in a patent, the qualit ies it has when combined with 
the other ingredients, and the function which it is intended to 
perform. An important factor is whether persons reasonably 
skilled in the art would have known of the interchangeability of 
an ingredient not contained in the patent with one that was. 

[6] A finding of equivalence is a determination of fact. Proof 


can be made in any form: Through testimony of experts or others 


versed in the technology; by documents, including texts l 
treaties. and f an ~ bv the closure Pho nror art * * * 
treaties, and, of course, by the disclosures of the prior art. 

lecord, Coleco i Ine. v. International Trade Commission, 

supra, at 113, 573 F. 2d at 1254, 197 USPQ at 477. 

In ie whether respondents’ knobs and handles ° are an 
equivalent of the reversible jack screw assembly, we refer to the 


lowing portion of appellant’s ’388 patent specification which 
escribes the jack screw assembly, its manner of operation, and its 
result 

lacement of the volute assembly is 
ga screw assembly 109 comprising 


inturned lugs 112 adjacent oppos! 


f the vo lute ., 
f jack screw 114 IS prov 
iS ac lapted eate ( 
ri? By thi al oer ment t js Y screw May be used to dis- 
assemble the volute assembly si y by turning the jack screw. 
6 We consider only this embediment of respondents’ pumps because the parties have not argued that any 


other embodiment should be treated differently. 
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In normal operation, the jack screw 114 is turned in to firmly 
seat the volute in place in the pump body, the spiral wall 77 
abutting the front wall of the pump Bet to properly locate the 
walls of the volute with the walls of the pump body to establish 
seals between the intake section and discharge section. Now 
when it is desired to remove the volute assembly, the jack screw 
is simply threaded outwardly whereby the volute is displaced 
axially toward the rear of the pump body. This arrangement 
provides an easy means for assembling the volute to the one- 
piece body portion initially and also provides the necessary 
power leverage to break the volute free should it be stuck from 
corrosion or foreign matter, thus affording an easy means for 
rotating the volute to adjust the cutoff clearance as discussed 
above. 

The importance of this jack screw assembly in freeing a volute was 

reiterated by appellant during prosecution of the ’388 patent: 


It is noted that Guyer [a reference] shows a jack screw assem- 
bly that is only operable to seat in one direction, that is, to main- 
tain the closure unit 29 firmly seated. It is not a reversible jack 
screw * * *. In applicant’s pump the reversible feature is 
important for the reason that the volute may become frozen or 
locked in place due to corrosion over a period of time and it 
would not be possible with Guyer’s jack screw to remove it with- 
out additional means. 

Thus, a vital characteristic of the reversible jack screw is that it 
provides a mechanical advantage which exerts a force when removing 
a volute that has become frozen o1 locked. The handles on 1espondents’ 
pumps do not provide such a force,’ and respondents’ witness, Mr. 
Putnam, demonstrated that the handles are not even needed to 
remove the volute assembly in respondents’ pumps. Accordingly, we 
conclude that respondents’ handles and knobs are not an equivalent 
of the reversible jack screw assembly. 

In view of the foregoing, we hold that respondents’ pumps do not 
infringe claim 1 of the ’388 patent. 

The decision of ITC that respondents are not in violation of sec- 
tion 337 ° is affirmed. 


7 Nor do the knobs, which have nothing to do with moving the volute to a disassembled position. 
8 In view of our decision, it is unnecessary to reach the issue of file wrapper estoppel. 
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Court No. 77-—8-02005 


[Plaintiffs’ motion denied; cross-motions by defendant and party-in-interest 
granted.] 
(Dated January 28, 1980) 


Frederick L. Ikenson, Esq., for the plaintiffs. 

Alice Daniel, Assistant Attorney General, David M. Cohen, Director, Com- 
mercial Litigation Branch, Joseph I. Liebman, Attorney in Charge, Field Office 
for Customs Litigation, and Sidney N. Weiss, trial attorney, Esqs., for the de- 
fendant. 

Tanaka Walders & Ritger, Esqs. (H. William Tanaka, Lawrence R. Walders 
and Wesley K. Caine, Esqs., of counsel) for the party-in-interest. 


NEwmavn, Judge: 
INTRODUCTION 


Plaintiffs, American manufacturers and/or wholesalers of certain 
hand tools, contest the negative injury determination of the U.S. 
Tariff Commission (Commission)! in ‘‘Wrenches, Pliers, Screw- 
drivers, and Metal-Cutting Snips and Shears From Japan,” investi- 
gation No. AA1921-141 (39 F.R. 38133 (1974)), under the Anti- 
dumping Act of 1921, as amended (19 U.S.C. 160, et seq. (1970)). 
This action has been brought under the provisions of 28 U.S.C. 
1582(b) (1976), 28 U.S.C. 2632(a) (1976) and 19 U.S.C. 1516(c) (1976). 
Daido Corp., Steelcraft Tools Division, the party-in-interest, is the 
consignee of New York, N.Y., consumption entry No. 77-471888, 
covering merchandise which falls within the description ‘‘wrenches, 
pliers, screwdrivers, and metal-cutting snips and shears from Japan.” ” 

In this action, plaintiffs seek to overturn the negative injury 
determination reached by the Commission on October 21, 1974, viz, 
that ‘‘an industry in the United States is not being injured or is not 
likely to be injured, or is not prevented from being established, by 
reason of the importation of wrenches, pliers, screwdrivers, and metal- 
cutting snips and shears from Japan that are being, or are likely to 
be, sold at less than fair value [LTFV] within the meaning of the 
Antidumping Act of 1921, as amended.” ® Specifically, plaintiffs allege 
that the Commission’s negative injury determination is erroneous as 
a matter of law, is arbitrary and capricious, and is not supported by 
substantial evidence. Plaintiffs seek an order setting aside the Com- 
mission’s determination and directing the Secretary of the Treasury 
to publish a finding of dumping, with the result that dumping duties 

! The U.S. Tariff Commission was subsequently renamed the U.S. International Trade Commission by 
section 171(a) of the Trade Act of 1974. (19 U.S.C. 2231(a) (1976).) 

2 Pursuant to 19 U.S.C. 1516(f) (1976) the consignee or his agent has the right to appear and be heard as a 
party in this civil action. 

3 Preliminarily, the Treasury Department determined that the subject hand tools from Japan are being, 


or are likely to be, sold in the United States at less than fair value within the meaning of the Antidumping 
Act, 1921, as amended. 
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will be assessed, where appropriate, on entries of the subject hand tools 
from Japan. 

This action is presently before me on plaintiffs’ motion for sum- 
mary judgment, and the cross-motions for summary judgment by 
defendant and the party-in-interest. The parties assert there is no 
genuine issue of fact. I have studied the massive administrative record 
and the excellent memoranda of law submitted by counsel; and for 
the reasons hereinafter expressed, I find that no justiciable issue of 
fact is presented in this case, and that defendant and the party-in- 
interest are entitled to summary judgment dismissing this action. 

STATUTES INVOLVED 

The statutory provisions relevant to this action are: 

Section 201, Antidumping Act of 1921, as amended, 19 U.S.C. 160 
(1970): 


Initiation of investigation; injury determination; findings; with- 
holding appraisement; publication in Federal Register 

(a) Whenever the Secretary of the Treasury (hereinafter called 
the Secretary) determines that a class or kind of foreign mer- 
chandise is being, or is likely to be, sold in the United States or 
elsewhere at less than its fair value, he shall so advise the U.S. 
Tariff Commission, and the said Commission shall determine 
within 3 months thereafter whether an industry in the United 
States is being or is likely to be injured, or is prevented from being 
established, by reason of the importation of such merchandise 
into the United States. The said Commission, after such investi- 
gation as it deems necessary, shall notify the Secretary of its 
determination, and, if that determination is in the affirmative, 
the Secretary shall make public a notice (hereinafter in secs. 
160 to 171 of this title called a “finding’’) of his determination 
and the determination of the said Commission. For the purposes 
of this subsection, the said Commission shall be deemed to have 
made an affirmative determination if the Commissioners of the 
said Commission voting are evenly divided as to whether its 
determination should be in the affirmative or in the negative. 
The Secretary’s finding shall include a description of the class 
or kind of merchandise to which it applies in such detail as he 
shall deem necessary for the guidance of customs officers. 

(b) Whenever, in the case of any imported merchandise of a 
class or kind as to which the Secretary has not so made public 
a finding, the Secretary has reason to believe or suspect, from 
the invoice or other papers or from information presented to him 
or to any person to whom authority under this section has been 
delegated, that the purchase price is less, or that the exporter’s 
sales price is less or likely to be less, than the foreign market 
ralue (or, in the absence of such value, than the constructed 
value), he shall forthwith publish notice of that fact in the Fed- 
eral Register and shall authorize, under such regulations as he 
may prescribe, the withholding of appraisement reports as to 
such merchandise entered, or withdrawn from warehouse, for 
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consumption, not more than 120 days before the question of 
dumping has been raised by or presented to him or any person 
to whom authority under this section has been delegated, until 
the further order of the Secretary, or until the Secretary has 
made public a finding as provided for in subdivision (a) in regard 
to such merchandise. 

(c) The Secretary, upon determining whether foreign merchan- 
dise is being, or is likely to be, sold in the United States at less 
than its fair value, and the U.S. Tariff Commission, upon making 
its determination under subsection (a) of this section, shall each 
publish such determination in the Federal Register, with a state- 
ment of the reasons therefor, whether such determination is in 
the affirmative or in the negative. 


Section 202(a), Antidumping Act of 1921, as amended, 19 U.S.C. 
161(a) (1970): 


Amount of duty to be collected; determination of foreign market 
value of goods 

(a) In the case of all imported merchandise, whether dutiable 
or free of duty, of a class or kind as to which the Secretary of the 
Treasury has made public a finding as provided for in section 160 
of this title, entered, or w ithdrawn from w arehouse, for consump- 
tion, not more than 120 days before the question of dumping 
was raised by or presented to the Secretary or any person to 
whom authority under said section has been delegated, and as 
to which no appraisement has been made before such finding has 
been so made public, if the purchase price or the exporter’s ‘sales 
price is less than the foreign market value (or, in the absence of 
such value, than the constructed value) there shall be levied, col- 
lected, and paid, in addition to any other duties imposed thereon 


by law, a special dumping duty in an amount equal to such 
difference. 


Section 516, Tariff Act of 1930, as amended, 19 U.S.C. 1516 (1976): 


Petitions by American manufacturers, producers, or wholesalers 


(a) Classification, rate of duty, countervailing duty, and anti- 
dumping duty furnished upon request; petition ; contents 


The Secretary shall, upon written request by an American 
manufacturer, producer, or wholesaler, furnish the classification, 
the rate of duty, the additional duty described in section 1303 
of this title (hereinafter in this section referred to as countervail- 
ing duties), if any, and the special duty described in section 161 
of “this title (hereinafter in this section referred to as antidumping 
duties), if any, imposed upon designated imported merchandise 
of a class or kind manufactured, produced, or sold at wholesale 
by him. If such manufacturer, producer, or wholesaler believes 
that the appraised value is too low, that the classification is not 
correct, that the proper rate of duty i is not being assessed, or that 
countervailing duties or antidumping duties should be assessed, 
he may file a petition with the Secretary setting forth (1) a descrip- 
tion of the merchandise, (2) the appraised value, the classification, 
or the rate or rates of ‘duty that he believes proper and (3) the 
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reasons for his belief including, in appropriate instances, the 
reasons for his belief that countervailing duties or antidumping 
duties should be assessed. 


(b) Determination of petition; notification to petitioner; proce- 
dures for countervailing duties and antidumping duties 


If, after receipt and consideration of a petition filed by an 
American manufacturer, producer, or wholesaler, the Secretary 
decides that the appraised value of the merchandise is too low, 
that the classification of the article or rate of duty assessed thereon 
is not correct, or that countervailing duties or antidumping duties 
should be assessed, he shall determine the proper appraised value 
or classification, rate of duty, or countervailing duties, or anti- 
dumping duties and shall notify the petitioner ‘of his determina- 
tion. Except for countervailing duty and antidumping duty pur- 
poses, all such merchandise entered for consumption or withdrawn 
from warehouse for consumption more than thirty days after the 
date such notice to the petitioner is published in the weekly 
Customs BuLLETIN shall be appraised or classified or assessed 
as to rate of duty in accordance with the Secretary’s determina- 
tion. For countervailing duty purposes, the procedures set forth 
in section 1303 of this title shall apply. For antidumping duty 
purposes, the procedures set forth in section 160 of this title 
shall apply. 

(c) Determination of correctness of initial appraised value, classi- 
fication, rate of duty, or non-assessment of countervailing 
duties or antidumping duties; contest by petitioner; procedure 


If the Secretary decides that the appraised value or classifica- 
tion of the articles or the rate of duty with respect to which a 
petition was filed pursuant to subsection (a) of this section is 
correct, or that countervailing duties or antidumping duties 
should not be assessed, he shall so inform the petitioner. If dis- 
satisfied with the decision of the Secretary, the petitioner may 
file with the Secretary, not later than 30 days site the date of 
the decision, notice that he desires to contest the appraised value 
or classification of, or rate of duty assessed upon or the failure to 
assess countervailing duties or antidumping duties upon, the 
merchandise. Upon receipt of notice from the petitioner, the 
Secretary shall cause publication to be made of his decision as to 
the proper appraised value or classification or rate of duty or that 
countervailing duties or antidumping duties should not be assessed 
and of the petitioner’s desire to contest, and shall thereafter 
furnish the petitioner with such information as to the entries and 
consignees of such merchandise, entered after the publication of 
the decision of the Secretary at such ports of entry designated by 
the petitioner in his notice of desire to contest, as will enable the 
petitioner to contest the appraised value or classification of, or 
rate of duty imposed upon or failure to assess countervailing 
duties or antidumping duties upon, such merchandise in the 
liquidation of one such entry at such port. The Secretary shall 
direct the appropriate Customs officer at such ports to notify the 
petitioner by mail immediately when the first of such entries is 
liquidated. 
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(d) Contest of Secretary’s determination that foreign merchan- 
dise is not being sold in United States at less than fair value 
or that bounty or grant is not being paid 

Within 30 days after a determination by the Secretary— 

(1) under section 160 of this title, that a class or kind of 
foreign merchandise is not being, nor likely to be, sold in the 
United States at less than its fair value, or 

(2) under section 1303 of this title that a bounty or grant 
is not being paid or bestowed, 

an American manufacturer, producer, or wholesaler of merchan- 

dise of the same class or kind as that described in such deter- 

mination may file with the Secretary a written notice of a desire 
to contest such determination. Upon receipt of such notice the 

Secretary shall cause publication to be made thereof and of such 

manufacturer’s, producer’s, or wholesaler’s desire to contest the 

determination. Within 30 days after such publication, such man- 
ufacturer, producer, or wholesaler may commence an action in 
the U.S. Customs Court contesting such determination. 


(e) Appraisal, classification, and liquidation of entries of mer- 
chandise covered by published decisions of the Secretary 
Notwithstanding the filing of an action pursuant to section 
2632 of title 28, merchandise of the character covered by the pub- 
lished decision of the Secretary (when entered for consumption 
or withdrawn from warehouse for consumption on or before the 
date of publication of a decision of the U.S. Customs Court or of 
the U.S. Court of Customs and Patent Appeals, not in harmony 
with the published decision of the Secretary) shall be appraised 
or classified, or both, and the entries liquidated, in accordance 
with the decision of the Secretary and, except as otherwise 
provided in this chapter, the final liquidations of these entries 
shall be conclusive upon all parties. 
(f) Consignee or his agent as party in interest before the Customs 
Court 
The consignee or his agent shall have the right to appear and 
to be heard as a party in interest before the U.S. Customs Court. 
(g) Appraisement, classification, and assessment of duty of mer- 
chandise covered by published decision of the Secretary in 
accordance with final judicial decision of Customs Court or 
Court of Customs and Patent Appeals sustaining cause of 
action in whole or in part; suspension of liquidation of entries 
If the cause of action is sustained in whole or in part by a de- 
cision of the U.S. Customs Court or of the U.S. Court of Customs 
and Patent Appeals, merchandise of the character covered by the 
published decision of the Secretary, which is entered for consump- 
tion or withdrawn from warehouse for consumption after the date 
of publication of the court decision, shall be subject to appraise- 
ment, classification, and assessment of duty in accordance with the 
final judicial decision in the action, and the liquidation of entries 
covering the merchandise so entered or withdrawn shall be sus- 
pended until final disposition is made of the action, whereupon the 
entries shall be liquidated, or if necessary, reliquidated in accord- 
ance with the final decision. 
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(h) Regulations implementing required procedures 


Regulations shall be prescribed by the Secretary to implement 
the procedures required under this section. 


ISSUE PRESENTED 


The core issue is whether the Commission’s negative determina- 
tion was arbitrary, capricious or otherwise contrary to law. 


BACKGROUND 

To put the Commission’s determination in proper perspective, it 
would be helpful at this juncture to briefly set forth the procedures 
applicable under the Antidumping Act as succinctly summarized by 
Judge Maletz in Voss International Corp. v. United States, 78 Cust. 
Ct. 130, 131, n. 1, C.D. 4698, 432 F. Supp. 205 (1977): 

The Antidumping Act provides in general that if a foreign 
exporter sells merchandise to the United States at a price less 
than its “fair value,” i.e., the price charged by the exporter in 
his home market—with resultant injury to a U.S. industry—a 
special dumping duty will be assessed upon the importation of 
the merchandise. If the exporter and importer are not related, 
this duty is measured by the difference between the higher 
“foreign market value’ and the lower price charged the U.S. 
importer. The question as to whether merchandise is being sold 
at less than fair value is determined by the Secretary of the 
Treasury. If the Secretary makes an affirmative finding in this 
regard, the question as to whether there is injury is determined 
by the U.S. Tariff Commission (now known as the U.S. Inter- 
national Trade Commission). If the Commission makes a deter- 
mination of injury, the Secretary makes and publishes a finding 
of dumping. See, e.g., 7. W. Myers & Co., Inc., et al. v. United 
States, 72 Cust. Ct. 219, 220, C.D. 4544, 376 F. Supp. 860, 862 
(1974). 

The court’s jurisdiction under 19 U.S.C. 1516(c) to review the 
Commission’s negative injury determination is not in dispute. In 
view of Chief Judge Re’s well-reasoned opinion in SCM Corporation v. 
United States (Brother International Corporation, Party-in-Interest), 80 
Cust. Ct. 226, C.R.D. 78-2, 450 F. Supp. 1178 (1978), there can be no 
doubt that the Customs Court, rather than the district courts, has 
exclusive jurisdiction to review a negative injury determination by the 
Commission under the Antidumping Act. See also my opinions in 
Armstrong Bros. Tool Co. et al. v. United States (Great Neck Saw 
Manufacturing, Incorporated, Party-in-Interest), 80 Cust. Ct. 160, 
C.D. 4751, 453 F. Supp. 889 (1978), modified on rehearing, 81 Cust. 
Ct. 162, C.R.D. 78-14 (1978); and Sprague Electric Company v. 
United States (Capar Components Corp., Party-in-Interest), 81 Cust. 
Ct. 168, C.R.D. 78-18, 462 F. Supp. 966 (1978). 

The highlights of the administrative history of this action are un- 
disputed, and may be briefly summarized: 
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1. On September 25, 1973, an antidumping proceeding notice issued 
by the Treasury Department was published in the Federal Register 
(38 F.R. 26738 (1973)), advising that an investigation was being 
instituted to determine whether certain ‘‘Non-Powered Hand Tools 
From Japan” were being or were likely to be sold at LTFV. 

2. On March 25, 1974, a withholding of appraisement notice was 
published in the Federal Register (89 F.R. 11122 (1974)). 

3. On June 21, 1974, the Treasury Department published in the 
Federal Register a determination of sales at LTFV covering ‘‘Non- 
Powered Hand Tools From Japan” (39 F.R. 22287 (1974)); and on 
July 23, 1974, the Treasury Department published in the Federal 
Register an amendment to the aforementioned determination, 
restricting its scope to wrenches, pliers, screwdrivers, and metal- 
cutting snips and shears from Japan (39 F.R. 26758 (1974)). 

4. On July 30, 1974, the Commission published in the Federal 
Register a notice of its investigation No. AA1921-141, and of a 
public hearing in which all parties would be “given an opportunity 
to be present, to produce evidence, and to be heard” (39 F.R. 27614 
(1974)). Thereafter, on August 20-23, 1974, the Commission held 
a hearing at which testimony and exhibits were received. All public 
testimony was subject to cross-examination; and subsequently 
the Commission received post-hearing briefs. 

5. On October 21, 1974, a negative injury determination was 
reached by the unanimous vote of five Commissioners, namely, 
Chairman Bedell, Vice Chairman Parker, and Commissioners Moore, 
Ablondi, and Leonard. Commissioner Minchew did not participate 
in the decision. 

6. On October 29, 1974, the Commission published its negative 
injury determination in the Federal Register, together with a state- 
ment of reasons. Commissioner Leonard submitted a separate state- 
ment of reasons (39 F.R. 38133 (1974)). 

In arriving at its determination, “the Commission gave due con- 
sideration to all written submissions from interested parties, evidence 
adduced at the hearing, and all factual information obtained by the 
Commission’s staff from questionnaires, personal inte1 views, and other 
sources.” Id. 

No question has been raised concerning plaintiffs’ compliance with 
the administrative prerequisites to the initiation of a civil action pre- 
scribed by 19 U.S.C. 1516 (a) and (c). 

During the discovery phase of this litigation, defendant moved for 
a protective order seeking, among other things, to prohibit plaintiffs 
from conducting discovery into matters beyond the Commission’s 
notice of investigation and hearing and the Commission’s negative 
injury determination and statement of reasons. The defendant’s 
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motion was decided by this court on June 27, 1978, culminating in an 
order which, in pertinent part, reads (80 Cust. Ct. 252, 253-54, C.R.D. 
78-5 (1978)):4 


2. That the Secretary of the U.S. International Trade Com- 
mission, Kenneth R. Mason, shall prepare and transmit to 
Joseph E. Lombardi, Clerk of the U.S. Customs Court, on or 
before July 28, 1978, the following: (1) A certified copy of the 
transcript of proceedings and exhibits introduced before the Com- 
mission in investigation AA1921-141; (2) certified copies of all 
written submissions, questionnaires, reports and all other docu- 
ments relating to investigation AA1921-141; and (3) all other 
things in the files of the Commission relating to the investiga- 
tion. Cf. Judge Maletz’ order in Pasco Terminals, Inc. v. United 
States, 80 Cust. Ct. 249, C.R.D. 78-3 (1978), and also his un- 
published order in the same case entered on May 8, 1978. See 
also my order in Sprague Electric Company v. United States (Capar 
Components Corp., Party-in-Interest), 80 Cust. Ct. 256, C.R.D. 
78-7 (1978), entered concurrently herewith. 

3. That denial of defendant’s present motion for a protective 
order shall be without prejudice to renewal respecting any docu- 
ments or things that were received by the Commission on a 
confidential basis or are otherwise privileged. 

4. That the basis of this order is to enable the court to deter- 
mine whether or not the Commission’s finding of injury was, 
among other things, arbitrary, an abuse of discretion, or other- 
wise contrary to law. See, e.g., Camp v. Pitts, 411 U.S. 138 
(1973); Citizens to Preserve Overton Park v. Volpe, 401 USS. 
402 (1971); Imbert Imports, Inc. v. United States, 60 CCPA 123, 
C.A.D. 1094, 475 F. 2d 1189 (1973); Suwannee Steamship Com- 
pany v. United States, 79 Cust. Ct. 19, C.D. 4708, 435 F. Supp. 
389 (1977); Cf. Dunlop v. Bachowski, 421 U.S. 560 (1975). See 
also questions and answers attached to the letter of Daniel 
Minchew, Chairman, U.S. Interntional Trade Commission, 
November 16, 1977, reproduced in Hearing before the Subcom- 
mittee on Trade, House Committee on Ways and Means, on the 
Adequacy and the Administration of the Antidumping Act of 1921 
(95th Cong., Ist sess., 1977) pp. 65-66. 


Pursuant to the foregoing order, as modified, the Secretary of the 
Commission transmitted what are represented to be all of the docu- 
ments and things enumerated and described above that were locatable, 
with the exception of the three documents that were claimed by the 
Commission Chairman to be privileged.> Defendant, however, again 
advances the argument that this court’s review is limited to the Com- 


4 This order was modified by a protective order entered on Aug. 1, 1978, and was further modified in an 
order entered on Dec. 29, 1978, wherein the claim of privilege was sustained as to 3 documents. 

5 These documents and things, comprising the voluminous administrative record, are listed on two num- 
bered indexes, which were also transmitted to the court, entitled ‘‘List No. 1—Public Documents Trans- 
mitted to the U.S. Customs Court,” and “‘List No. 2—Confidential Documents Transmitted to the U.S. 
Customs Court.”” Public documents are identified on list No. 1, while those documents which the Com- 
mission treated as containing confidential business information and which are subject to the terms of the 
stipulation for protective order are identified on list No. 2. 





78 CUSTOMS COURT 


mission’s statement of reasons. But defendant’s position respecting 
the scope of review has been consistently rejected by a long and unin- 
terrupted line of authorities. See Pasco Terminals, Inc. v. United 
States, 80 Cust. Ct. 249, C.R.D. 78-3 (1978); Armstrong Bros. Tool 
Oo. et al. v. United States (Daido Corporation, Steelcraft Tools Division, 
Party-in-Interest), 80 Cust. Ct. 252, C.R.D. 78-5 (1978); Sprague 
Electric Company v. United States (Capar Components Corp., Party-in- 
Interest), 80 Cust. Ct. 256, C.R.D. 78-7 (1978); SCM Corporation v. 
United States (Brother International Corporation, Party-in-Interest), 
81 Cust. Ct. 159, C.R.D. 78-13 (1978), and authorities cited therein, 
See also Michelin Tire Corporation v. United States, 82 Cust. Ct.—. 
C.R.D. 79-6, 469 F. Supp. 270 (1979), application for extraordinary 
writs denied sub nom. United States v. James L. Watson, Judge, United 
States Customs Court; Michelin Tire Corporation, Party-in-Interest, 
66 CCPA—, C.A.D. 1230 (1979). Accordingly, I have carefully re- 
viewed the entire administrative record transmitted to the court by 
the Commission, and not merely the statement of reasons. 


OPINION 
I 


Our appellate court has repeatedly stressed the broad discretionary 
authority vested in the Commission to determine the existence or like- 
lihood of injury by reason of LTFV imports and the limited standard 
of judicial review applicable to the Commission’s determinations. 
City Lumber Co. et al. v. United States, 59 CCPA 89, C.A.D. 1045, 
457 F. 2d 991 (1972); Imbert Imports, Inc., et al. v. United States, 60 
CCPA 123, C.A.D. 1094, 475 F. 2d 1189 (1973), and cases cited 
therein. 

In City Lumber, the Court of Customs and Patent Appeals articu- 
lated the standard of judicial review applicable to the Commission’s 
injury determinations under the Antidumping Act as follows (59 CCPA 
at 92): 


As the appellate term opinion observes, under the Antidumping 
Act Congress delegated to the Commission a broad discretionary 
power to determine whether an industry is being, or is likely to be, 
injured by the sale of imports at less than fair value. The courts 
have a very limited power of review over the Commission’s deter- 
minations. It is not the judicial function to review or to weigh 
the evidence before the Commission or to question the correctness 
of findings drawn therefrom. Kleberg & Co. (Inc.) v. United 
States, 21 CCPA 110, T.D. 46446 (1933); compare United States 
Vv. George S. Bush & Co., 310 US. 371 (1940). As stated in Kleberg, 
our review of determinations of injury or likelihood of injury in 
antidumping cases does not extend beyond determining whether 
the Commission has acted within its delegated authority, has 
correctly interpreted statutory language, and has correctly applied 
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the law. As indicated in the Bush opinion, “No question of law 
is raised when the exercise of * * * discretion is challenged.” 


Continuing, the appellate court went on to observe (59 CCPA 
at 95): 


* * * We deem appellants’ admission to show that there was 
substantial evidence to support the Commission’s determination, 
which eliminates one of their arguments for its invalidity. More- 
over, the substance of this argument, in our view, is that appel- 
lants would have us weigh the evidence before the Commission. 
We need cite no authority for the proposition that we cannot do 
that because in their brief below appellants admit that “the 
court may neither substitute its judgment in factual matters for 
that of the Tariff Commission in an injury determination under 
the Antidumping Act, nor may it weigh the evidence before the 
Commission * * *.”” The Commission is under no obligation 
either to disclose all of the evidence in its possession nor to state 
in meticulous detail exactly on what basis it applies that evidence 
in determining injury or likelihood thereof. This point is, there- 
fore, without merit. [Italic added.] 


The standard of review enunciated in City Lumber was quoted and 
reaffirmed in Imbert Imports, supra. There, the appellate court further 
stated (60 CCPA at 127): 


* * * Tn short, we find that the findings of the Commission are 
supported by substantial evidence, and that the factors pointed out 
in the Chairman’s dissent are not of sufficient moment to estab- 
lish that the decision of the majority was arbitrary. 

Accordingly, we are satisfied that the Commission here acted 
within its delegated authority and correctly interpreted and applied 
the law. In fact, we think, as did the appellate term, that the 
determination would pass the test as not being arbitrary, an abuse 
of discretion, or contrary to law, even if the more extensive scope 
of review under the Administrative Procedure Act (the provi- 
sions now 5 U.S.C. 706) were appropriate, as appellant contends. 
As it is, we make no express holding with regard to the applica- 
bility of that act. [Italic added.] 


Recently, in Pasco Terminals, Inc. v. United States, 83 Cust. 
Ct.—, C.D. 4823, 477 F. Supp. 201 (1979), the court addressed the 
discretionary authority of the Commission in injury determinations 
under the Antidumping Act and the applicable standard of judicial 
review. On that aspect of the case, the court made the following 
pertinent observations (83 Cust. Ct. at —): 

It is therefore apparent from its determination that the Com- 
mission properly employed criteria which are relevant to the 
determination as to whether “injury” or “likelihood of injury” 
in fact existed. The relative weight rt gave to those criteria was a 
matter if discretion and expert judgment. 

In sum, the determination and statements of reasons covered 
all the relevant points and showed a rational and defensible 
basis for the affirmative determination. Accordingly, the de- 
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termination must be upheld. For it is basic that having been 
delegated discretionary authority by the Congress, the Commis- 
sion’s determination may not be disturbed by the court when, 
as here, it had a rational basis in fact and was not contrary to 
law. See, e.g., Citizens to Preserve Overton Park v. Volpe, 401 U.S. 
402 (1971); Suwannee Steamship Co. v. United States, 79 Cust. 
Ct. 19, 23-24, C.D. 4708, 435 F. Supp. 389 (1977). And since the 
Commission has been delegated discretionary authority, it is not the 
function of the court to weigh the evidence considered by the Com- 
mission, determine the credibility of the witnesses appearing at the 
hearing, and substitute its gudgment for that of the Commission; 
indeed, the Commission decision, if rational and not contrary 
to law, must be upheld by the court even though that decision is 
not one the court would have reached had the question first arisen in 
judicial proceedings. See, e.g., Imbert Imports, Inc. v. United 
States, 60 CCPA 123, 127, C.A.D. 1094, 475 F. 2d 1189 (1973); 
City Lumber Co. v. United States, 64 Cust. Ct. 826, 832, 834, 
A.R.D. 269, 311 F. Supp. 340 (1970), aff'd, 59 CCPA 89, supra. 
[Italic added.] 


Again, in ASG Industries, Inc., et al. v. United States, 82 Cust. Ct. 
101, C.D. 4794, 467 F. Supp. 1200 (1979) (appeal pending), Judge 
Maletz in a scholarly opinion considered in extenso the scope of re- 
view in countervailing duty cases, and alluded to the Commission’s 
finding of injury under the Antidumping Act (82 Cust. Ct. at 146): 

Defendant also relies on Pasco Terminals, Inc. v. United 
States, 80 Cust. Ct. 249, C.R.D. 78-3 (1978), where this court 
held that the scope of review of an International Trade Com- 
mission’s finding of injury under the Antidumping Act was, 
among other things, arbitrary or capricious, an abuse of discre- 
tion, or otherwise contrary to law. But there again, a determina- 
tion of whether or not there was injury under the law is committed 
by Congress to the sound discretion of the Commission. Furthermore, 
under the Commission’s practice, an administrative record is 
made, hearings are held, cross-examination of witnesses is per- 
mitted and specific and detailed findings are made. [Italic added.] 

And in the wide-ranging Trade Agreements Act of 1979 (Public’ 
Law No. 96-39, 93 Stat. 144, enacted July 26, 1979), Congress added 
a new section 516A to the Tariff Act of 1930 wherein the scope and 
standards of judicial review in antidumping and countervailing duty 
cases are specifically addressed. The new section 516A, of course, is 
not applicable in the present case. Significantly, however, in the 
Senate Finance Committee’s report (S. Rept. No. 96-249, 96th 
Cong., Ist sess. at 251 (1979)) accompanying the bill that was enacted 
(H.R. 4537), Congress stated its understanding of the existing stand- 
ard of review applicable to determinations of the Commission: 

Scope and standard of review.—Section 516A clearly defines the 
scope and standard of review in suits challenging antidumping 
and countervailing determinations and orders. Currently, the 
state of the law in this area is unclear and conflicting. 
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Subsection (b) of new section 516A sets forth the standard of 
review for those antidumping and countervailing duty determi- 
nations which will now be reviewable. Under present law, de- 
terminations made by the International Trade Commission have 
been set aside only where found to be arbitrary or contrary to 
law. * * * [Italic added.] 


See also Bowman Transportation, Inc. v. Arkansas-Best Freight 
System, Inc., et al., 419 U.S. 281, 285-86 (1974), reh. denied, 420 U.S. 
956 (1975); Citizens to Preserve Overton Park, Inc., et al. v. Volpe, 
Secretary of Transportation, et al., 401 U.S. 402, 416 (1971); Metzger 
& Musrey, “Judicial Review of Tariff Commission Actions and Pro- 
ceedings,” 56 Cornell L. Rev. 285, 32C-30 (January 1971). 


II 


Congressional intent to provide a wide latitude within which the 
Commission may determine the existence or nonexistence of injury 
under the Antidumping Act is manifest from the absence in the statute 
of any legislative roadmap or compass respecting the indicia of injury.® 
Absent such congressional guidance, the Commission has itself 
employed a number of reasonable indicia of injury in its investigations. 
Among these indicia are the following: (1) Price depression of the im- 
pacted competitive products; (2) price suppression—e.g., although 
domestic production costs have increased, competition from LTFV 
imports precludes price increases; (3) market penetration by the LTFV 
imports; (4) documented lost sales of domestic manufacturers to the 
LTFV imports; (5) operation of domestic production facilities at less 
than normal capacity; (6) plant closures and unemployment; (7) 
foreign capacity to produce for export; (8) lost profits. 

“Indicia used by the Commission to determine whether, in the 
absence of actual injury, an industry ‘is likely to be injured’ within the 
meaning of the Antidumping Act, 1921, include increasing LTFV 
imports and the capacity of the foreign exporters to continue to 
export in the same or larger volumes so that injury is imminent and 
not conjectural.” See the questions and answers attached to the letter 
of Daniel Minchew, chairman, U.S. International Trade Commis- 
sion, November 16, 1977, reproduced in hearing before the Subcom- 
mittee on Trade, House Committee on Ways and Means, on the ade- 
quacy and the administration of the Antidumping Act of 1921 (95th 

6 Moreover, the broad investigatory discretion of the Commission in injury determinations was made 
clear by Congress in providing that the Commission could make its injury determination ‘after such in- 
vestigation as it deems necessary.”’ 19 U.S.C. 160(a) (1970). At the time of the investigation in chis case, 
there was no requirement for any type of hearing, although hearings were in fact held on Aug. 20-23, 1974. 
The 1974 amendments to the Antidumping Act required for the first time that the Commission must hold a 
hearing when requested by the foreign manufacturer, the domestic importer, or any domestic manufacturer , 
producer, or wholesaler of the merchandise. 19 U.S.C. 160(d) (1) (1976). Hence, prior to the 1974 amendments, 
the Commission held hearings such as those in the present case, although it was not required to do so by the 


statute. Moreover, the Commission need not base its injury determination upon the record made at th 
hearing. Pasco Terminals, Inc. v. United States, 83 Cust., Ct.—, C.D. 4823, 477 F. Supp. 201 (19/9). 
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Cong., Ist sess. at 62 (1977)). See also the separate Statement of 
Reasons of Commissioner Stern in Certain Steel Wire Nails From 
Canada, investigation No. AA1921-189, 44 F.R. 7840 at 7842 (1979). 

It is apparent from the above-enumerated indicia that an injury 
determination in an antidumping case is multifaceted, and involves 
analysis of complex economic and financial data having an unique 
interrelationship in each particular case. From the Commission’s 
statement of reasons in the present case, it appears that the Commis- 
sion considered and carefully analyzed a number of pertinent economic 
and financial factors, including trends and levels of domestic industry 
shipments, exports, profits, prices, unfilled orders, and other relevant 
factors. Thus, in its statement of reasons, the Commission found 
(39 F.R. 38133): 

First: The domestic and Japanese tools are different in that “[t]he 
domestic industry produces primarily forged tools, while the Japanese 
articles sold at less than fair value have been mostly cast or partly 
forged and cast.” 

Second: The markets in the United States for the domestic tools 
and the Japanese tools are different. On this aspect, the Commission 
found that: 


Hand tools, including the types found by the Treasury to have 
been sold at less than fair value, are sold in the United States in 


several differentiated markets—a market for higher priced, pro- 
fessional-quality tools of the types considered here serviced 
primarily by hardware stores; one for mid- priced, medium-quality 
tools serviced predominantly by department stores; and one for 
low-priced, low-quality tools serviced mostly by discount outlets, 
drug stores, and supermarkets. The bulk of the domestic tools 
(probably more than 75 percent) or sold in the market for pro- 
fessional tools, and most of the remainder in the market for 
medium-quality tools. In contrast, the Japanese tools sold at less 
than fair value are sold chiefly in the market for low-priced tools. 

Sales of tools in department stores, drug stores, supermarkets, 
and discount outlets are a relatively recent development, in 
contrast with the more traditional hardware store outlet. Sales 
in the new outlets comprise the fastest growing segment of the 
market. Several importers are credited with the development of 
this market through such innovative marketing devices as racking 
a full line of tools in blistered cards, which at the time of its 
introduction was untried by domestic handtool producers. The 
imported tools so marketed were generally of a lower quality and 
price than the traditional professional tools. 


Third: “({DJomestic shipments of the tools involved increased con- 
sistently, being about 39 percent greater in 1973 than in 1971.” 

Fourth: “{E]xports of such tools by domestic producers increased 
from $28 million in 1971, to $37 million in 1973, and further to $27 
million in the first half of 1974 (when they equalled imports).”’ 
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Fifth: During the period of investigation, demand for domestic 
products increased which “was reflected in higher unfilled orders, 
which rose from an approximate 3 to 4 months backlog at yearend 
1971 to 5 to 6 months at yearend 1973.” 

Sixth: The Commission found no evidence of either price depression 
or price suppression of the domestic tools, and that the prices of the 
domestic tools rose at the same rate as other handtool prices. 

Seventh: The average profitability of the domestic handtool in- 
dustry was maintained during the period of the investigation (1971-73) 
Whatever reduced operating margins may have been experienced by 
the domestic industry was found to be caused primarily by increased 
raw material costs in a period of national price controls, and in one 
instance by a prolonged strike. The Commission could find no evidence 
of causality between the LTFV sales of the involved Japanese hand- 
tools and any decreased profit margins. 

Eighth: Respecting the likelihood of injury, the Commission con- 
cluded: 


The evidence before the Commission indicates not only that 
the domestic industry has not been injured, but that there is no 
likelihood of injury within the terms of the antidumping statute. 
Domestic shipments of handtools were higher in the first half of 
1974 than in the corresponding period of 1973, responding to 
increased domestic consumption. The prices of both the domesti- 
cally produced and Japanese handtools involved have continued 
to rise, but the prices of the Japanese articles have increased more 
steeply than those of the domestic. The steeper price increase for 
the Japanese articles appears to have resulted mostly from rapidly 


rising Japanese costs, as well as the changes in the dollar-yen 
exchange rate. 


That the Commission proceeded on a correct legal theory is evident 
from the following excerpt from the statement of reasons: 


The Antidumping Act, 1921, as amended, requires that the 
Tariff Commission find two conditions satisfied before an affirma- 
tive determination can be made. First, there must be injury, or 
likelihood of injury, to an industry in the United States, or an 
industry in the United States must be prevented from being 
established. Second, such injury or likelihood of injury or pre- 
vention of establishment of an industry must be “‘by reason of” 
the importation into the United States of the class or kind of 
foreign merchandise which the Secretary of the Treasury has 
determined is being, or is likely to be, sold at less than fair value 
(LTFV). [Footnote omitted.] 


The separate statement of reasons for the negative determination 


of Commissioner Leonard explicitly details the lack of injury to the 


domestic industry, and therefore I have set out his reasons at length 
(39 F.R. 38134): 


* *k 
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DIFFERENT MARKETS 


The specified handtools from Japan sold, or likely to be sold, 
at LTFV generally are manufactured by different processes and 
are designed for a specific market that is not fully serviced by 
the bulk of the domestic tools. The Japanese and domestic tools, 
in many cases, are not alike. The specified handtool imports 
from Japan have been largely concentrated in the ‘do-it-yourself’ 
household market which has not been supplied traditionally by 
U.S. producers. These tools are of lower quality and are relatively 
inexpensive. Over 90 percent of the specified handtools imported 
from Japan are distributed to the household market. This house- 
hold market is serviced by retail outlets such as discount stores, 
supermarkets, and drug stores for sale to the occasional user or 
impulse buyer whose trade or profession does not involve the 
regular use of handtools. This market is generally characterized 
by its demand for lower priced handtools. 


Domestic manufacturers traditionally have produced the speci- 
fied handtools of high quality for professional use. The traditional 
markets for the bulk of the domestically produced specified hand- 
tools are independent distributors who sell to hardware stores 
and to department stores catering to tradesmen such as machin- 
ists, carpenters, plumbers, and general repairmen. In 1973, for 
example, over 75 percent of total domestic shipments were sold 
for such trade or professional use. 

Moreover, domestic producers have alleged that they cannot 
manufacture profitably the lower quality, relatively inexpensive 
tools sold in the household market because of prevailing U.S. 
labor and materials costs. Distributors of the higher quality hand- 
tools generally buy comparatively small quantities of tools of 
Japanese origin and then only to supplement domestic product 
lines or for the purpose of providing tools for immediate delivery 
when domestic hand tools are in short supply. [Footnote omitted.] 


Commissioner Leonard then commented (id.) : 
NO INJURY 


Strong market demand for the specified handtools of all qualities 
is illustrated by the increase in apparent domestic consumption 
over the period 1970-73. In dollar terms, overall domestic con- 
sumption of the tools covered by this investigation were 66 percent 
larger in 1973 than in 1970. Consumption of wrenches increased 
76 percent; pliers, 26 percent; screwdrivers, 64 percent; and metal- 
cutting snips and shears, 58 percent. Domestic shipments of the 
specified handtools rose because of increased demand. Domestic 
shipments of wrenches increased 66 percent; pliers, 31 percent; 
screwdrivers, 66 percent; and metal-cutting snips and shears, 52 
percent. Thus, the increase over the period 1970-73 of domestic 
shipments of the specified handtools was similar to the increase 
in total consumption. Imports took a slightly larger share of 
consumption during this time, and whatever increase imports 
were able to register in their share of the market seems to have 
been due to the inability of the domestic producers to satisfy 
the increased demand. 
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Unfilled domestic orders for each type of tool increased in 1972 
and, with the exception of screwdrivers, again in 1973. Inven- 
tories of domestic producers began to decline in 1973 as compared 
with 1972. The combined effect of increased shipments, increased 
backlogs of unfilled orders reported to the Commission by pro- 
ducers (confirming the claims of distributors), declining inven- 
tories and temporary shortages of component materials during 
1973-74 resulted in lengthened delivery times for the specified 
aor handtools and contributed to the demand for imported 
tools. 

During the 1970-73 period, U.S. exports of all these tools in- 
creased by about 44 percent. Exports exceeded imports in 1970 and 
1971 and again during the first 6 months of 1974. Due to the in- 
crease in demand for the specified handtools, domestic producers have 
enlarged existing production facilities, undertaken new plant 
construction, and registered increases in man-hours of production- 
related workers for the years 1972 and 1978. 

There has been no price depression, as prices of the specified 
domestic handtools generally rose between 1971 and 1974. 
Similarly, there appears to be no evidence of price suppression. 
Prices for all industrial commodities advanced 7.9 percent from 
1971 through 1973, with price advances for all handtools averaging 
8.7 percent. In such a situation, it is difficult to conceive of any 
price suppression. 

The lack of injury to the domestic industry is also reflected in 
its financial experience. As a share of net sales, net operating 
profits of the domestic manufacturers where the specified handtools 
were produced averaged 11.8 percent in 1971, 12.9 percent in 1972, 
and 11.8 percent in 1973. Although profits in 1973 failed to increase 
with increased sales, rising material costs and price control 
regulation were at least in part responsible for the reduction. 
For the period 1971-73, the operating profit ratios for the domes- 
tic manufacturers of the specified handtools were equal to or better 
than other U.S industries. [Italic added.] 


Continuing, Commissioner Leonard made the following observations 
concerning the likelihood of injury (id.): 


NO LIKELIHOOD OF INJURY 


For there to be likelihood of injury, there must be a realistic 
connection between a situation that presently exists and what will 
probably happen should the present situation continue. A trend 
that indicates future injury must be shown. Given the evidence 
developed in this investigation, such a connection, such a trend, 
cannot be made. It would be a flight of fancy to forecast i injury 
to os ee industry in the future based upon the information 
at han 

Demand for the specified handtools as measured by apparent 
domestic consumption continued to increase in the first half of 
1974 as compared with the first half of 1973, and so did domestic 
shipments. Prices of both the specified domestic and Japanese 
handtools have continued to increase. The two currency revalua- 
tions affecting the relationship between the dollar and the yen and 
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rapidly rising Japanese costs by the end of 1973 had substantially 
reduced price differentials between the specified domestic and 
Japanese handtools wherever they competed. During the 12- 
month period June 1973-June 1974, Japanese prices generally 
rose at a steeper rate than did U.S. prices for the specified 
handtools. 

In summary, an analysis of the statements of reasons in the present 
case shows that the Commission considered reasonable criteria in 
determining whether injury, or the likelihood thereof, existed. The 
short of the matter is that the Commission found no harm to American 
industry by reason of the LTFV imports. As the Commission’s 
statement of reasons indicates, American industry prospered during 
the period of the LTFV imports, viz, there were healthy trends in the 
industry’s domestic shipments, exports, and average profitability. 
Moreover, the Commission found no price depression or suppression 
in the domestic industry. Whatever factors contributed to the 
reduced operating margins of some domestic producers were found 
to be purely domestic in origin; i.e., primarily increased raw material 
costs during a period of price controls, and a strike—but not LTFV 
sales. As further evidence of no injury, the prices for tools of the 
domestic industry and for all handtools rose at the same rate. Partic- 
ularly significant is the fact that during the period of the Commis- 
sion’s investigation the domestic industry experienced great difficulty 
in filling all its orders. Plainly, an industry which is unable to meet 
rising demand, while at the same time shipping more merchandise, 
both domestically and for export, is not an industry being injured by 
imports. To the contrary, the Commission’s findings amply demon- 
strate that the domestic industry was healthy, robust, and noninjured. 
The Commission’s determination that there was no likelihood of 
injury is equally well founded. On that score, the Commission pointed 
to the continuing trend of increased domestic shipments, and it 
further noted that prices for the Japanese tools in question were 
rising at rates ‘more steeply than those of the domestic” (39 F.R. 
38133). 


Ill 


Plaintiffs maintain that the Commission should have found from 
the record transmitted to the court that the LTFV pricing afforded a 
competitive advantage to the subject Japanese tools resulting in sig- 
nificant levels of market penetration of the imports accompanied by 
serious market disruption in the form of lost sales, preclusion from 
major domestic markets, restraints on investment in productive capac- 
ity, price suppression, decreased profit margins, and slowdowns in 
domestic shipments and production. Further, plaintiffs argue that the 
Commission’s findings in support of its negative determination have 
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no rational basis in fact, are arbitrary, capricious and not supported 
by substantial evidence. Plaintiffs are particularly critical of the Com- 
mission’s findings concerning the character of the U.S. market for the 
tools in question and the respective natures of the domestically pro- 
duced tools and the imports sold at LTFV. These findings are relevant 
to the competitiveness of the LTFV imports with the domestically 
produced handtools. On this aspect, plaintiffs urge that had the Com- 
mission found that the LTFV imports competed directly with the 
domestic handtools, it would have been obligated to find injury as a 
matter of law. 

I agree with the party-in-interest’s contention that plaintiffs’ argu- 
ments relating to the administrative record are directed, essentially, 
at discretionary findings by the Commission. As conceded by plain- 
tiffs, it is not the function of the court in reviewing an injury determi- 
nation of the Commission under the Antidumping Act to weigh the 
evidence or substitute its judgment for that of the Commission. 
City Lumber Co., supra, 59 CCPA at 92; Imbert Imports, supra, 60 
CCPA at 126. Moreover, since the Commission based its determina- 
tion on a consideration of appropriate indicia of injury, absent any 
clear error of judgment (and I find none), the Commission’s determi- 
nation cannot be regarded as arbitrary and capricious. Bowman 
Transportation, Inc., supra, 419 U.S. at 285-86; Citizens to Preserve 
Overton Park, Inc., supra, 401 U.S. at 416. 

With reference to the limitation on the court’s power to review the 
evidence before the Commission, the party-in-interest has called 
attention to Deutsch v. United States Atomic Energy Commission, 401 
F. 2d 404, 407 (C.A.D.C. 1968), wherein the court of appeals made 
this relevant observation: 

We are urged to overrule the (Atomic Energy) Commission’s 
holding that petitioner is not entitled to an award upon the ground 
that this conclusion is arbitrary and capricious and lacks sub- 
stantial evidence in the record supporting or justifying this ruling. 
We were told, moreover, on oral argument that the factual basis 
for the Commission’s holding i is clearly and completely erroneous 
as a matter of scientific knowledge and phenomenon. The briefs 
and supporting documents filed ‘by both parties are extensively 
devoted to presentation and argument as to the correctness, or 
the falsity of scientific principles related to radioactive material 
and products, atomic energy, irradiation, the nucleus of the atom 
and the action and reaction of its protons and neutrons. We are 
therefore confronted at the very threshold of this case with the 
ever-recurring question of the scope and extent of our authority 
to set aside the ruling of an administrative agency. Despite our 
daily diet of challenges to administrative agency action and our 
resulting repeated efforts to articulate the limits of judicial re- 
view of such actions we nevertheless are continually called upon 
to substitute our judgment on factual issues for that of the agency 
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charged by Congress with the initial responsibility of making, 
evaluating, and acting upon those facts. /t is well settled that the 
factfinding function is within the exclusive province of the adminis- 
trative agency. We appear unable to establish a substantial recog- 
nition at the Bar that “[t]he judicial function is exhausted when 
there is found to be a rational basis for the conclusions approved by 
the administrative body.” Rochester Telephone Corp. v. United 
States, 307 U.S. 125, at 146, 59 S. Ct. 754, at 765, 83 L. Ed. 
1147 (1939). [Italic added; footnote omitted.] 

In light of the above-cited decisions, it would be impermissible for 
me to substitute my judgment for that of the Commission or to 
reweigh the evidence as to specific factual findings. After a careful and 
searching review of the administrative record, I hold: That the factual 
findings of the Commission have a rational basis in fact; that the 
Commission applied the proper legal standards; and that the Commis- 
sion considered appropriate economic and financial factors in making 
its negative determination. Accordingly, the Commission’s determina- 
tion is not arbitrary or capricious, as claimed by plaintiffs. 


IV 


We now reach plaintiffs’ contention that the Commission’s injury 
determination is not supported by substantial evidence. As we have 
seen, the substantial evidence standard of review has been adverted 
to by the courts in reviewing the Commission’s findings and determina- 


tion under the Antidumping Act. See City Lumber, supra, 59 CCPA 
at 95; Imbert Imports, supra, 60 CCPA at 127; Pasco Terminals, Inc., 
supra, 83 Cust. Ct. at—. 

Consolo v. Federal Maritime Commission et al., 383 U.S. 607 (1966) 
is a leading case defining ‘‘substantial evidence.’’ There, the Supreme 
Court observed (at 619-20): 


* * * We have defined “substantial evidence’ as ‘“‘such rele- 
vant evidence as a reasonable mind might accept as adequate to 
support a conclusion.’ Consolidated Edison Co. v. Labor Board, 
305 U.S. 197, 229. “(I)t must be enough to justify, if the trial 
were to a jury, a refusal to direct a verdict when the conclusion 
sought to be drawn from it is one of fact for the jury.’ Labor 
Board v. Columbian Enameling & Stamping Co., 306 U.S. 292, 
300. This is something less than the weight of the evidence, and 
the possibility of drawing two inconsistent conclusions from the 
evidence does not prevent an administrative agency’s finding from 
being supported by substantial evidence. Labor Board v. Nevada 
Consolidated Copper Corp., 316 U.S. 105, 106; Keele Hair & 
Scalp Specialists, Inc. v. FTC, 275 F. 2d 18, 21. [Italic added; 
footnote omitted.] 


See also Richardson, Secretary of Health, Education, and Welfare v. 
Perales, 402 U.S. 389, 401 (1971). 
Applying the above-quoted definition to the record herein, I find 
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that there is substantial evidence supporting the Commission’s nega- 
tive determination.’ The fact that plaintiffs might be able to cite 
evidence in the record supporting conclusions inconsistent with those 
reached by the Commission does not mean that the Commission’s 
determination is not supported by substantial evidence. Indeed, as 
pointed out in Pasco Terminals. Inc., supra, even if the Commission’s 
determination were not one that the court would have reached had the 
question first arisen in judicial proceedings, the Commission’s deter- 
mination must be upheld if rational and not contrary to law. It is 
emphasized that in deciding whether the Commission’s determination 
meets the substantial evidence test, the court does not look solely at 
the transcript of the public hearing and the public documents received 
by the Commission. The record before the Commission (and now before 
the court) comprises a number of confidential documents, the content 
of which may not now be divulged or discussed in this opinion. Neverthe- 
less, both defendant and the party-in-interest have submitted an 
“accounting” of the evidence in the record supporting each of the factual 
findings of the Commission, and it suffices to state that I find the Com- 
mission’s determination is clearly supported by substantial evidence. 


V 


As a further basis for overturning the Commission’s determination 
in this case, plaintiffs urge that the Commission disregarded its own 
“precedents.” Defendant and the pariy-in-interest, however, dispute 
that there is any inconsistency between the Commission’s determina- 
tion in the present case and its determinations in prior investigations. 
Moreover, defendant and the party-in-interest contend that the Com- 
mission’s injury investigations are sui generis, and therefore injury 
must be decided by the Commission on a case by case basis. I agree. 

Simply because a particular fact involved in a prior case is involved 
in the present investigation does not mean that the determination in 
the prior case is binding on the Commission in the present investiga- 
tion. Plainly, in view of the unique combination and interaction of 
many economic variables presented in injury investigations, deter- 
minations in prior cases are of very limited guidance in future cases. 
This concept was well articulated by former Deputy Assistant Secre- 
tary of the Treasury James Pomeroy Hendrick in fis article, ““The 
U.S. Antidumping Act,” 58 American Journal of International Law, 
914, 924 (1964): 

* * * The Tariff Commission, unlike American courts of law, 
is not bound by its own precedents. Even if it were, one must 
recognize that it is seldom that two cases are found which are 


truly alike. The elements may be similar, but often enough there 
can be subtle differences, apprehended only after careful study of 


7 This is not to imply that the Commission’s determination must meet the ‘‘substantial evidence’’ test. 
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the entire record, which justify an injury decision in one and a 
no-injury decision in the other case. * * * Most cases have more 
than one element present, so that the decisions can very well 
depend upon a combination of elements rather than any single 
one at any time here mentioned. 


Similarly, Assistant Secretary of the Treasury Kendall, testifying 
before the House Ways and Means Committee in 1957, expressed 
much the same thought when he stated: 


To try to define “injury” is very much like trying to define 
precisely some of the phrases of the common law or of equity 
where the court’s tradition may and should come to its judgment 
by weighing all of the factors in balance; and in any one case 
the balance may be very different from that of another. Injury 
to a large corporation or to the owner of a chain of stores may 
be very different from injury to the corner grocer. Injury to one 
industry may be very different from injury to another. Under 
the same set of facts mathematically opposite conclusions or 
differing conclusions could be drawn. These are questions of 
economics, not sensitive to either exact science or to predeter- 
mined close lines or channels of thought [Hearings on H.R. 6006, 
6007 and 5120 at 44-45, 85th Cong., Ist sess. (1957).] 


In a word, the fact that the Commission found injury in another 
case, bears no relevance to whether injury should have been found 
in the instant case, absent proof of identity of all factors. 


Further militating against the binding effect of prior determinations 
by the Commission in antidumping investigations is the circumstance 
that prior to the Trade Act of 1974, Public Law No. 93-618, the 
Commission was “under no obligation either to disclose all of the 
evidence in its possession nor to state in meticulous detail exactly on 
what basis it applies that evidence in determining injury or likelihood 
thereof.” City Lumber Co., supra, 59 CCPA at 95.° Simply put, and 
as previously mentioned, in antidumping investigations the Com- 
mission receives substantial amounts of confidential and sensitive 
information that cannot be disclosed to the general public. 


VI 


Finally, plaintiffs have devoted an extensive portion of their memo- 
randum to the subject of the quantum of injury required to make an 
affirmative injury determination. On this point, the proposition urged 
by plaintiffs is that the injury test was not intended by Congress to be a 
rigorous one, and ‘more than de minimis” injury is sufficient for a 
finding of dumping. Respecting the quantum of injury required for 


8 In the Trade Act of 1974, Congress provided that the Commission, upon making its determination» 
‘shall publish in the Federal Register such determination, whether affirmative or negative, together with 
a complete statement of findings and conclusions, and the reasons or bases therefore, on all the material 
issues of fact or law presented (consistent with confidential treatment granted by the * * * Commission, 
* * * in the course of making its deiermination).’’ See 19 U.S.C. 160(d) (2) (1976). 
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purposes of the Antidumping Act, the Senate Finance Committee 
commented in connection with the Trade Act of 1974 (S. Rept. No. 
93-1298, 93d Cong., 2d sess. at 180 (1974)): 

* * * Under the Antidumping Act, the Commission determines 
whether a domestic industry ‘‘is being or is likely to be injured, or 
is prevented from being established, by reason of the importation 
of” the less-than-fair-value imports. The term “injury,” which is 
unqualified by adjectives such as “material” or “serious,” has 
been consistently interpreted by the Commission as being that 
degree of injury which the law will recognize and take into ac- 
count. Obviously, the law will not recognize trifling, immaterial, 
insignificant, or inconsequential injury. Immaterial injury con- 
notes spiritual injury, which may exist inside of persons not 
industries. Injury must be a harm which is more than frivolous, 
inconsequential, insignificant, or immaterial. 

Moreover, the law does not contemplate that injury from less- 
than-fair-value imports be weighed against other factors which 
may be contributing to injury to an industry. The words “by 
reason of”’ express a causation link but do not mean that dumped 
imports must be a (or the) principal cause, a (or the) major cause, 
of a (or the) substantial cause of injury caused by all factors 
contributing to overall injury to an industry. 


The foregoing Senate Finance Committee report makes it evident 
that Congress intended the term “injury” under the Antidumping Act 
to be construed as something “more than de minimis” injury. How- 
ever, I can perceive of no quantum issue in this case, inasmuch as the 
Commission’s negative determination was not based upon a finding 
of de minimis injury. In point of fact, the Commission found no injury 
whatsoever. Consequently, I see nothing in plaintiff’s “more than 
de minimis’’ construction of the term “injury” that militates against 
the Commission’s negative determination in the present case. 

CONCLUSION 

For the foregoing reasons: Plaintif’s motion for summary judgment 
is denied; defendant’s and party-in-interest’s cross-motions for sum- 
mary judgment are granted; and the action is dismissed. 


(C.D. 4839) 


Magsestic Exvectronics, INnc., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Wigs and Other Products of Human Hair 


Consolidated Court No. R66/12103 


Merchandise consisting of wigs and other products of human 
hair, imported from Italy between 1964 and 1967, was appraised 
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on the basis of export value as defined in section 402(b) of the Tariff 
Act of 1930, as amended. Plaintiff’s claim that the correct dutiable 
values were the invoice unit values, as entered, and not the ap- 
praised values, overruled. 


BurpDEN oF PROOF 


It is well established that plaintiff, in challenging the appraised 
values, must (1) overcome the presumption of correctness attaching 
to the appraised values and (2) establish the correct value by 
proper evidence. 28 U.S.C. 2635(a); Andy Mohan, Inc. v. United 
States, 396 F. Supp. 1280, 74 Cust. Ct. 105 (1975), ‘aff'd, 537 F. 2d 
516, 63 CCPA 104 (1976); C. S. Emery & Co. v. United States, 73 
Cust. Ct. 84, C.D. 4557 (1974). 


SAME—FAILURE OF PROOF 


Where the plaintiff importer rebuts the presumption of correct- 
ness attaching to the appraised values, but fails to establish the 
correctness of the claimed values, the appeals for reappraisement 
are dismissed with the appraised ‘values remaining in effect. Mull- 
master International, Inc. v. United States, 427 F. 2d 811, 57 CCPA 
108, modified on other grounds, 429 F. 2d 985, 57 CCPA 114 (1970). 


Export VALUE—SUCH OR SIMILAR MERCHANDISE 


Where wigs and other products of human hair were made to 
importer’s specifications and differed from all othe rwigs and prod- 
ucts of human hair in mix of hair types, length, and weight of hair, 
quality of materials, whether machine made, handmade or hand 
finished, they were not such as or similar to other such merchandise 
of the manufacturer. 


Export VALUE—SELECTED PURCHASER 


Plaintiff cannot be considered a selected purchaser where there 
is no showing that sales of merchandise were restricted to plaintiff 
and no offers were made for sale to all purchasers at wholesale. 
Aceto Chemical Co. v. United States, 51 CCPA 121, C.A.D. 846 
(1964). 


Export VALUE—FREELY OFFERED FOR SALE 


Where plaintiff is not a selected purchaser, determination of the 
price of merchandise by arm’s length negotiation between exporter 
and purchaser does not establish ‘that the merchandise was freely 
offered for sale to all purchasers at wholesale for exportation to the 
United States at such prices. 


[Judgment for defendant.] 
(Decided January 30, 1980) 


Stein, Shostak, Shostak & O’Hara, Inc. (John N. Politis at the trial; Theo B. 
Audeit on the briefs) for the plaintiff. 

Alice Daniel, Assistant Attorney General; David M. Cohen, Director, Customs 
Litigation Branch (Velta A. Melnbrencis at the trial and on the briefs), for the 
defendant. 
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Reg, Chief Judge: In this case, consisting of 27 appeals for reappraise- 
ment, the question presented pertains to the correct dutiable value of 
certain wigs and other products of human hair imported from Italy 
between 1964 and 1967. The merchandise was manufactured by Ital- 
wig S.A.S. of Rome, Italy (Italwig), and was purchased by the plaintiff, 
Majestic Electronics, Inc. (Majestic), which later changed its name to 
Brentwood Industries. 

Based on the price of “such or similar’ merchandise, it was ap- 
praised on the basis of export value as defined in section 402(b) of the 
Tariff Act of 1930, as amended by the Customs Simplification Act 
of 1956 (19 U.S.C. 1401a(b)), at unit values higher than the invoice 
unit values, as entered. 

Plaintiff agrees that export value as defined in section 402(b) of the 
Tariff Act of 1930, as amended, is the correct basis of appraisement, 
but contends that the invoice unit values, as entered, represent the 
correct export value. Plaintiff urges, alternatively, that, if it is deter- 
mined to be a selected purchaser within the meaning of section 402(f), 
Tariff Act of 1930, as amended, the invoice unit values represent the 
prices which fairly reflect the market value of the merchandise. 

The question presented, therefore, is whether plaintiff has succeeded 
in establishing that the invoice unit values, as entered, are the correct 
export values for the imported merchandise. After careful considera- 
tion of the testimony of plaintiff’s witnesses and the entire record, it 
is the determination of the court that plaintiff has failed to bear its 
burden of proof, and these appeals for reappraisement are therefore 
dismissed. 

At the trial, Mr. Herman Krissman, vice president of Majestic 
during the period in question, testified as to the facts which pertain 
to the purchase of the imported merchandise. As vice president of 
Majestic, Mr. Krissman visited Italy regularly to purchase wigs and 
other products of human hair. Although he visited approximately 10 
manufacturers in Italy between 1964 and 1967, and purchased from 
4 companies other than Italwig, the great majority of his purchases 
were from Italwig. With the exception of the first purchase in Decem- 
ber 1964,' none of the merchandise purchased from Italwig was from 
existing stock but, rather, had to be made to Majestic’s specifications. 
Majestic’s first purchase, which was from Italwig’s existing stock, 
was made to provide Italwig with additional working capital. 

The price for all purchases by Majestic from Italwig was determined 
by arm’s length negotiation based on the cost of production plus 
profit. The cost varied and depended upon the quality of the materials 
used, and whether the article was hand tied or machine made. Hand- 


' Entry No. 10/666 in court No. R66/15376. At trial, and in its post-trial briefs, plaintiff mistakenly referred 
to this entry as entry No. 710666. In plaintiff’s reply brief, it is correctly identified as entry No. 107666. 
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tied wigs of Italian hair were the most expensive articles, and machine- 
made wigs of Oriental hair were the least expensive. 

Mr. Giovanni Borghese, general manager of Italwig, negotiated 
the prices of the merchandise at issue with Mr. Krissman. Mr. Borg- 
hese, an Italian citizen who testified in English, described the 
negotiation process and the manufacturing process. Mr. Borghese 
corroborated Mr. Krissman’s testimony that prices were determined 
by arm’s length bargaining, and that they represented their respective 
companies in these negotiations. The price for all the merchandise 
purchased by Majestic, including the first order, was negotiated by 
the parties. Mr. Borghese testified that he negotiated the price for 
most sales for exportation to the United States. The degree or amount 
of negotiation, however, depended on the size of the orders. 

Although the defendant introduced an Italwig pricelist, dated 
June 1, 1966, as defendant’s exhibit A, Mr. Borghese stated that he 
did not have formal printed pricelists. He explained that the price- 
lists were only for whatever merchandise Italwig had in its showroom 
at the time. He stated that although some small orders were at list 
prices, the pricelist was used as a beginning point for the negotiation 
process. Although the pricelist would change to reflect the models 
Italwig had in its showroom, it never contained a list of models 
Italwig would manufacture at stated prices. 

Mr. Borghese explained that prices would vary depending on the 
quality of materials and the construction of the specific article. Accord- 
ing to Mr. Borghese, the qualities of hair varied, and there was a 
great difference in price among the various types of hair. The price 
of a wig would also depend upon the color desired since the lighter 
colors required more processing, and hence were more expensive. 

Mr. Borghese also stated that there was a great difference in price 
between hand-tied and machine-made hair products. The price not 
only reflected the quality of the product, but also the amount of labor 
required to complete it. As an illustration, Mr. Krissman testified that 
although it would take 16 hours or more for one worker to produce a 
single hand-tied wig, at least 10 wigs could be machine made by one 
worker in a single day. 

The merchandise in issue, purchased by Majestic from Italwig, con- 
sists of various models of products of human hair, including wigs, a 
fall, and a wiglet. Mr. Borghese corroborated Mr. Krissman’s testi- 
mony that, with the exception of Majestic’s first order, all articles 
were specially produced to Majestic’s specifications. 

Mr. Borghese testified that there were considerable differences be- 
tween the merchandise Italwig manufactured for Majestic, and that 
which it manufactured for other customers for export to the United 





CUSTOMS COURT 95 


States. The testimony is conflicting as to what merchandise the wit- 
ness considered ‘similar’? to the merchandise sold to Majestic. On 
cross-examination, he stated that the articles sold to Majestic were 
“similar” to items on an Italwig pricelist. He stated that he under- 
stood “similar”? merchandise to be of the same specifications as to 
hair quality, color, and construction. He made it clear, however, that 
although he considered products with the same specifications to be 
“similar”, there was a “very considerable difference” as to the actual 
product. As an example, Mr. Borghese stated that although the 
wiglet model sold to Majestic was similar in specifications to one sold 
to another customer, it was ‘‘an entirely different article.’’ The wiglet 
for Majestic would not be acceptable to Italwig’s other customers, 
and the model for other customers would not be acceptable to Majes- 
tic. Mr. Borghese stated that wigs with the same specifications could 
be “similar” although they would have entirely different values 
depending on the processing. Mr. Borghese did not testify as to the 
similarity of merchandise based on the statutory definition of similar 
merchandise contained in section 402(f) of the Tariff Act of 1930, as 
amended. 

Mr. Borghese also testified that Italwig’s prices were generally 
determined by negotiation on the basis of cost of production. Small 
orders were generally made at list prices. He stated that the order 
would have to be beyond a certain quantity before he would nego- 
tiate. Although there was no strict rule as to volume determining 
price, he admitted that prices were lower for volume purchasers. 

Except for a small number of missing invoices, which Mr. Borghese 
could not account for, defendant introduced a complete record of 
Italwig’s sales for the years 1964 to 1967. 

Defendant called no witnesses at trial, but introduced two exhibits. 
Defendant’s exhibit A is an Italwig pricelist dated June 1, 1966, and 
numbered 3, which contains none of the model names of the merchan- 
dise in issue. Defendant’s exhibit B is a copy of Bureau of Customs 
foreign agent’s report 3-158, dated August 25, 1965. In the report, 
Customs Representative James A. Amoroso described his visit to the 
offices of Italwig in Rome, Italy, and his interview with Mr. Borghese 
on August 20, 1965. Among other things, Mr. Borghese stated that 
the relationship between Majestic and Italwig was buyer and seller, 
and that sales were made outright. Mr. Borghese estimated that 
approximately 75 percent of Italwig’s production was sold to Majestic, 
and that all sales were made on the basis of bargaining. As one of the 
exhibits to the report, Mr. Amoroso attached a copy of an Italwig 
pricelist dated August 2, 1965, which differed from defendant’s exhibit 
A. This list contained prices of three of the models of wigs bought by 
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Maiestic. Next to the list price, Mr. Borghese wrote the price that 
Majestic paid for the merchandise.” 

Plaintiff contends that, under the statutory definition of export 
value, it has established that the invoice unit values, as entered, are 
the proper dutiable values. In the alternative, plaintiff contends that 
if it is found to be a selected purchaser, then the invoice unit values, 
as entered, fairly reflect the market value of such merchandise. 

Export value is defined in section 402(b), Tariff Act of 1930, as 
amended, as follows: 


“(b) Export Vatur.—For the purposes of this section, the 
export value of imported iabchacitine shall be the price, at the 
time of exportation to the United States of the merchandise 
undergoing appraisement, at which such or similar merchandise 
is freely sold or, in the absence of sales, offered for sale in the 
principal markets of the country of exportation, in the usual whole- 
sale quantities and in the ordinary course of trade, for exportation 
to the United States, plus, when not included in such price, the 
cost of all containers and coverings of whatever nature and all 
other expenses incidental to placing the merchandise in condition. 
packed ready for shipment to the United States.” 


Section 402 also defines terms used in the statutory definition of 
export value. The pertinent definitions, found in section 402(f), Tariff 
Act of 1930, as amended, are as follows: 


(f) Drrinitions.—For the purposes of this section— 

(1) The term “freely sold or, in the absence of sales, 
offered for sale’? means sold or, in the absence of sales, 
offered— 

(A) to all purchasers at wholesale, or 
(B) in the ordinary course of trade to one or more 
selected purchasers at wholesale at a price which fairly 
reflects the market value of the merchandise, 
without restrictions as to the disposition or use of the mer- 
chandise by the purchaser, except restrictions as to such 
disposition or use which (i) are imposed or required by law, 
(ii) limit the price at which or the territory in which the 
merchandise may be resold, or (iii) do not substantially affect 
the value of the merchandise to usual purchasers at wholesale. 
* * * * * * * 


(4) The term “such or similar merchandise” means mer- 
chandise in the first of the following categories in respect of 
which export value * * * can be satisfactorily determined: 


2 Defendant’s exhibits A and B were admissible into evidence under the terms of 28 U.S.C. 2635(b) which 
provides: 

“(b) Where the value of merchandise is in issue: 

(1) Reports or depositions of consuls, Customs officers, and other officers of the United States and 
depositions and affidavits of other persons whose attendance cannot reasonably be had, may be admitted 
in evidence when served upon the opposing party in accordance with the rules of the court. 

(2) Pricelists and catalogs may be admitted in evidence when duly authenticated, relevant, and 
material.”’ 
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(A) The merchandise undergoing appraisement and 
other merchandise which is identical in physical charac- 
teristics with, and was produced in the same country 
by the same person as, the merchandise undergoing 
appraisement. 

(B) Merchandise which is identical in physical charac- 
teristics with, and was produced by another person 
in the same country as, the merchandise undergoing 
appraisement. 

(C) Merchandise (i) produced in the same country 
and by the same person as the merchandise undergoing 
appraisement, (ii) like the merchandise undergoin: 
appraisement in component material or materials an 
in the purposes for which used, and (iii) approximately 
equal in commercial value to the merchandise under- 
going appraisement. 

(D) Merchandise which satisfies all the requirements 
of subdivision (C) except that it was produced by 
another person. 

(5) The term ‘usual wholesale quantities,” in any case in 
which the merchandise in respect of which value is being 
determined is sold in the market under consideration at 
different prices for different quantities, means the quantities 
in which such merchandise is there sold at the price or prices 
for one quantity in an aggregate volume which is greater 
than the aggregate volume sold at the price or prices for 
any other quantity. 


The statutory presumption of correctness attaching to the ap- 
praiser’s finding of value requires the plaintiff to establish, by com- 
petent satisfactory evidence, that the appraised values were erroneous. 
(28 U.S.C. 2633 (1964), superseded by 28 U.S.C. 2635(a) (1976).) It is 
also incumbent upon plaintiff to establish that such or similar mer- 
chandise was freely sold or, in the absence of sales, offered for sale 
to all purchasers at wholesale in the principal markets of Italy in the 
usual wholesale quantities and in the ordinary course of trade for 
exportation to the United States at the alleged invoice unit values, 
as entered. C. S. Emery & Co. v. United States, 73 Cust. Ct. 84, 88, 
C.D. 4557 (1974). See also Andy Mohan, Inc. v. United States, 396 
F. Supp. 1280, 1282, 74 Cust. Ct. 105, 107, aff'd, 537 F. 2d 516, 63 
CCPA 104 (1976). 

The first aspect of plaintiff’s burden of proof requires that plaintiff 
overcome the presumption of correctness which attaches to the 
appraiser’s findings of value. 

Majestic’s first order with Italwig included Italwigs, 100 percent 
Italian hair, handmade wigs, from Italwig’s stock. This item appeared 
on the Italwig pricelist, defendant’s exhibit A, at $60 to $90 depending 
on color, for quantities of 25 to 100, $54 to $81 for quantities of over 
100 to 500, and $49.25 to $64.25 for quantities over 500. This item 
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was sold to other customers of Italwig at list prices. It is clear that 
Customs properly appraised this first order, entered as entry No. 
107666. 

Majestic’s subsequent orders of Italwigs were not 100 percent 
Italian hair, as in the first order, but were of a mixture of Italian and 
other human hair to Majestic’s specifications. Mr. Borghese testified 
that the Italwigs made to Majestic’s specifications were not the same 
as any other product Italwig manufactured. He also testified that 
Majestic’s Italwig differed greatly from other wigs Italwig manufac- 
tured. Only the Italwig of the first sale appeared on Italwig’s pricelist. 
The appraiser, therefore, was incorrect in appraising the Italwigs of 
mixed hair of the later sales on the basis of the Italwig of the first sale. 

Sales of “B/Italwigs’ (Brentwood Italwigs), hand tied of 100 per- 
cent human hair, were made by Italwig to customers other than 
Majestic although they were made to Majestic’s specifications. 
Italwig’s invoices for 1965 reveal that there were four shipments of 
this model to Todd Imports of Portland, Oreg. It is unclear, however, 
whether each of these shipments constitutes a single order or separate 
orders. Mr. Borghese’s testimony does not reveal, and there is no way 
of determining, whether a specific invoice represented an order or a 
shipment. Plaintiff argues that these sales were small sales, and that 
the B/Italwig, hand tied of 100 percent human hair, was sold in sig- 
nificant quantities only to Majestic. If, by this argument plaintiff 
contends that the sales to Todd Imports were not in usual wholesale 
quantities, it has failed to demonstrate what are the usual wholesale 
quantities. 

The sales to Todd Imports were at the prices listed on Italwig’s 
pricelist attached as an exhibit to the Bureau of Customs foreign 
agent’s report, defendant’s exhibit B. This was the price which the 
appraiser found to be the value of the B/Italwig imported by Majestic 
in the present case.’ In light of the sales of the B/Italwig to Todd Im- 
ports at the list price, and in light of the pricelist itself, plaintiff has 
failed to overcome the presumption of correctness attaching to the 
appraiser’s finding of value of the B/Italwig, hand tied of 100 percent 
human hair. 

Majestic also purchased from Italwig a B/Italwig, machine made, 
100 percent human hair. This item was also on the pricelist attached 
to the Bureau of Customs foreign agent’s report. Italwig’s invoices, 
as introduced by plaintiff, reveal only one sale of this item to a pur- 
chaser other than Majestic. There was a sale of one machine-made 
B/Italwig to Todd Imports. Whether or not that sale can be considered 


3 B/Italwigs (Brentwood Italwigs), handmade, were also included in entry No. 107666 covering Italwigs 
which were 100 percent Italian hair. The B/Italwigs, as well as various products invoiced to Majestic and 
other purchasers as 100 percent human hair, did not consist of 100 percent Italian hair. 
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to be in the usual wholesale quantity, inclusion of the machine-made 
B/Italwig on the pricelist supports the appraiser’s finding of value. 
The plaintiff has also failed to overcome the presumption of correct- 
ness attaching to the appraiser’s finding of value as to the B/Italwig, 
machine made of 100 percent human hair. 

In addition to the sales to Todd Imports of the B/Italwig, hand tied 
and machine made of 100 percent human hair, sales also were made of 
the Italwig, hand tied of 100 percent Italian hair, to customers other 
than Majestic based on the pricelist attached to exhibit B. In the 
absence of sales, the pricelist establishes, therefore, the freely offered 
price for the specified merchandise. 

Majestic also purchased an item that appeared on the invoices 
merely as Christina 500. The testimony is not clear whether this item 
is a wig or a fall. When asked what is a Christina 500 machine made, 
Mr. Krissman inquired whether the invoice said machine-made wig. 
When informed that it listed the item as just Christina 500, the witness 
determined that it was a fall. Mr. Borghese, on the other hand, testi- 
fied on direct examination that he thought the Christina 500 was a 
wig. He was unable to determine this from the name itself, and had 
to rely on the prices listed on the invoice to determine whether it was 
a wig or a fall. Since plaintiff’s witnesses cannot agree on the nature of 
the merchandise, plaintiff has failed to rebut the presumptively correct 
finding of value of the appraiser as to the Christina 500. 

The remainder of the imported merchandise in this action does not 
appear on any Italwig pricelist. Defendant’s responses to plaintiff’s 
first interrogatories reveal that these articles were valued on the basis 
of being “‘such” as articles that appeared on Italwig’s pricelists, or 
“such” as articles not appearing on an Italwig pricelist, but sold to 
customers other than Majestic. 

Defendant’s responses to plaintiff’s first interrogatories show that 
the Roman wig sold to Majestic by Italwig, a hand-tied wig of Ori- 
ental hair, was appraised on the basis of being “‘such” as the B/Italwig 
hand-tied wig sold to Majestic and the Katy wig sold to Edith Imre 
Hair Fashions, Inc. of New York. Except that all three wigs were 
hand tied of rather long hair, the wigs were not the same. According 
to the uncontradicted testimony of plaintiff’s witnesses, the wigs 
differed not only in length, but also in weight and in hair type. Since 
the Roman wig differed considerably from the B/Italwig and the 
Katy wig, this item was incorrectly appraised by Customs. 

An item appearing on the invoices as Wiglet C was sold to Edith 
Imre Hair Fashions, Inc., and to Sallee Imports, Inc. of Oakland, 
Calif., at prices higher than those paid by Majestic. Mr. Borghese’s 
testimony revealed differences among the wiglets sold to these three 
purchasers. Edith Imre Hair Fashions, Inc., required the front rows 
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of hair to be hand knotted, and the wiglet came in a four-color box 
with a comb and bow. Although Sallee Imports, Inc., did not require 
the front rows to be hand knotted, the wiglet came in fancy packaging 
with a scarf. This wiglet also had about two more ounces of hair than 
Majestic’s wiglet. In contrast, the Wiglet C purchased by Majestic had 
no hand knotting, and came in a plain poly bag without any acces- 
sories. Mr. Borghese pointed out that, because Majestic accepted the 
wiglet without accessories and fancy packaging, the Wiglet C cost 
Majestic less. Therefore, it was incorrect for the appraiser to value the 
Wiglet C sold to Majestic as “such” as the Wiglet C sold either to 
Edith Imre Hair Fashions, Inc., or to Sallee Imports, Inc. 

Defendant’s responses to plaintiff’s first interrogatories reveal that 
the Monica fall and the Gioia wig were appraised on the basis of such 
merchandise. Defendant, however, was unable to provide information 
for sales of merchandise such as the Gioia wig and Monica fall. Mr. 
Borghese testified without contradiction that these two items were 
sold exclusively to Majestic, and were not similar to any other article 
sold by Italwig. Italwig sold an item known as Monica to Edith Imre 
Hair Fashions, Inc., but that item was a wig and not a fall. The 
Gioia was a shorty wig made from the combings left over from the 
manufacture of other wigs and falls. As defendant introduced no evi- 
dence of sales or offers for sale of merchandise such as the Monica 
fall and the Gioia wig, plaintiff’s evidence overcomes the presumption 
of correctness attaching to the appraiser’s finding of value. 

In summary, plaintiff has failed to overcome the presumption of 
correctness attaching to the appraiser’s findings of value as to the 
first order of Italwigs, and as to all orders of the B/Italwig hand tied, 
the B/Italwig machine made, and the Christina 500. The appraiser’s 
findings of value as to these items of merchandise are, therefore, 
affirmed. 

The plaintiff has overcome the presumption of correctness attaching 
to the appraiser’s findings of value as to the Roman wig, the Wiglet C, 
the Monica fall, the Gioia wig, and all the Italwigs expect those in 
entry No. 107666. In rebutting the presumption of correctness as to 
these items of merchandise, plaintiff has met only part of its dual 
burden of proof. To prevail upon its contention that the invoice unit 
values, as entered, represent the proper dutiable value, plaintiff must 
establish that such or similar merchandise was freely sold or, in the 
absence of sales, offered for sale in the principal markets of the country 
of exportation, in the usual wholesale quantities and in the ordinary 
course of trade, for exportation to the United States at the invoice 
unit values, as entered. Andy Mohan, Inc. v. United States, 396 F. 
Supp. 1280, 74 Cust. Ct. 105 (1975), aff'd, 537 F. 2d 516, 63 CCPA 
104 (1976); Millmaster International Inc. v. United States, 427 F. 2d 
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811, 57 CCPA 108, modified on other grounds, 429 F. 2d 985, 57 CCPA 
114 (1970). 

The record contains no evidence that during the period in question 
such or similar merchandise was actually sold or offered for sale at the 
invoice unit values, as entered. 

Mr. Borghese’s testimony indicates that Italwig did not sell mer- 
chandise that was “such or similar’ to any customer other than 
Majestic, “except in small quantities, and in areas different than the 
California area.’’ The sales to other customers referred to the B/Italwig 
sold to Todd Imports of Portland, Oreg. On this testimony, plaintiff’s 
claim is based on offers for sale since none of the merchandise remain- 
ing in issue (Roman wig, Wiglet C as sold to Majestic, Monica fall, 
Gioia wig, and the remaining Italwigs) was sold to customers other 
than Majestic. In the absence of sales, section 402(b) requires that 
export value be determined on the basis of the price at which such 
merchandise is freely offered for sale. See Aceto Chemical Co. v. United 
States, 51 CCPA 121, C.A.D. 846 (1964); United States v. Thomas P. 
Gonzalez Corp., 66 Cust. Ct. 597, A.R.D. 283 (1971) ; Louis Goldey Co. 
v. United States, 55 Cust. Ct. 759, A.R.D. 196 (1965). 

The record in the case at bar does not support plaintiff’s alternative 
claim with respect to the selected purchaser provision within the 
meaning of section 402(f)(1)(B) of the Tariff Act of 1930, as amended. 
Both Mr. Krissman and Mr. Borghese testified that there was no 
agreement between Majestic and Italwig whereby Italwig would sell 
only to Majestic in the United States. Mr. Borghese stated that he did 
not like selling the same merchandise that he sold to Majestic to other 
customers in California. This was Mr. Borghese’s personal choice, how- 
ever, for as conceded, Italwig was not tied to Majestic by a contract 
of exclusivity. Selected purchasers at wholesale are those designated 
and selected by the seller as purchasers to whom the seller restricts its 
sales to the exclusion of all other purchasers at wholesale. Aceto Chemi- 
cal Co. v. United States, 51 CCPA at 127; Picker Corp. v. United 
States, 68 Cust. Ct. 276, 283, R.D. 11768 (1972), aff'd, 75 Cust. Ct. 
171, A.R.D. 323 (1975); H. M. Young Associates, Inc. v. United States, 
60 Cust. Ct. 842, 850, R.D. 11517 (1968). 

Since Italwig did not restrict the sales of its merchandise to Majestic, 
Majestic is not a selected purchaser. Consequently, export value may 
not be predicated solely on the basis of the price paid for the imported 
merchandise. Mitsubishi International Corp. v. United States, 72 Cust. 
Ct. 34, C.D. 4501 (1974); Agricolas de Mexico, S. de R.L. de CV. v. 
United States, 66 Cust. Ct. 612, A.R.D. 285 (1971). In this case, there- 
fore, there must be evidence that the claimed prices, as represented 
by the invoice unit values, were the prices at which the merchandise 
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was freely offered to all purchasers at wholesale during the period in 
question. 

The record contains no proof whatsoever of offers of such or similar 
merchandise to other purchasers at wholesale. Hence, plaintiff’s claim 
that export value of the imported merchandise is represented by the 
invoice unit values, as entered, must fail. 

There are several means by which the freely offered price can be 
established. Ordinarily, a freely offered price can be established by a 
manufacturer’s pricelist that is freely circulated in the trade. Judson 
Sheldon International Corp. v. United Staies, 51 Cust. Ct. 374, R.D. 
10586 (1963), af’d, 54 Cust. Ct. 773, A.R.D. 183 (1965); Sanford 
Steel Pipe Products Co. v. United States, 383 F. Supp. 837, 73 Cust. 
Ct. 155 (1974). The only pricelists introduced into evidence in this 
action were introduced by defendant. Those pricelists do not include 
the merchandise still in issue. Mr. Borghese testified that the pricelist 
was only the departure point for negotiations between the customer 
and Italwig which usually determined the price. Only in the case of 
‘small volume” purchasers were sales at list price. Additionally, a 
pricelist was maintained only for those articles that were displayed 
in Italwig’s showroom, which did not iepresent the full line of products 
Italwig was capable of manufacturing, and had manufactured in the 
past. 

In the absence of pricelists, other means were available to plaintiff 
to prove the freely offered price. Some examples include prices con- 
tained in catalogs, letters, telegrams, records of price negotiation, and 
other communications between Italwig and potential customers. San- 
ford Steel Pipe Products Co. v. United States, 383 F. Supp. 837, 73 
Cust. Ct. 155 (1974). Plaintiff presented no such evidence to the court. 
Its evidence was restricted to demonstrating that Majestic freely 
negotiated prices in arm’s length negotiations with Italwig, repre- 
senting the actual cost of manufacture, plus an amount to cover 
Italian taxes and manufacturer’s profit. 

Plaintiff contends that ‘‘(i)t is a long established principle that 
bona fide arm’s length transactions between unrelated parties are 
sufficient to establish export value,” and relies on Ernest Lowenstein, 
Inc. v. United States, 425 F. Supp. 856, 78 Cust. Ct. 169 (1977), aff'd, 
451 F. Supp. 988, 80 Cust. Ct. 211 (1978) and J. L. Wood v. United 
States, 505 F. 2d 1400, 62 CCPA 25 (1974). 

Plaintiff’s reliance on these cases is misplaced. Both the Lowenstein 
and Wood cases dealt with the establishment of export value in the 
case of a selected purchaser. They refer to the means of proving a price 
that “fairly reflects market value,” which establishes the export value 
element of ‘‘freely sold or, in the absence of sales, offered for sale.” 
The language of these cases, that export value may be established by 
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prices negotiated in bona jide arm’s length negotiations that establish 
a price fairly reflecting market value, is not applicable in the present 
action since Majestic is not a selected purchaser. 

Recognizing that the Lowenstein and Wood cases dealt with selected 
purchasers, plaintiff submits that “there can be no valid reason for 
applying a more restrictive rule to the transactions in the case at bar.”’ 
The reason, of course, is to be found in the specific provisions of the 
applicable statute. In other cases in which the plaintiff is not a 
“selected purchaser,” the ‘freely sold or offered for sale’? element is 
met by demonstrating that the merchandise is sold or offered for sale 
to all purchasers at wholesale. Section 402(f) (1). Indeed, section 402(f)(1) 
defines ‘‘freely sold or, in the absence of sales, offered for sale” in terms 
of sales or offers ‘‘(A) to all purchasers at wholesale, or (B) in the 
ordinary course of trade to one or more selected purchasers at whole- 
sale at a price which fairly reflects the market value of the merchan- 
dise.”’ [Italic added.] The statute expressly establishes separate and 
different standards in the case of selected purchasers, or all other 
wholesale purchasers. Proof of a price ‘‘which fairly reflects the market 
value of the merchandise” does not establish the price at which the 
merchandise is sold or offered to “‘all purchasers at wholesale.’ 

Plaintiff’s evidence, designed to show that the price to Majestic was 
determined by bona fide arm’s length negotiation, may establish a price 
“which fairly reflects the market value of the merchandise,” but it 
does not establish a price at which the merchandise is freely offered to 
all purchasers at wholesale. Citing Superior Merchandise Co. v. United 
States, 54 Cust. Ct. 781, A.R.D. 185 (1965), plaintiff asserts that the 
fact the price is determined through negotiation does not negate its use 
in finding export value, provided it otherwise meets the statutory 
requirements. The determinative words, however, are “provided it 
otherwise meets the statutory requirements” of export value. In the 
Superior Merchandise Co. case, glass bead necklets produced from “‘ir- 
regular” glass beads were offered at 19% cents per dozen, plus packing. 
This offer was rejected since the cost, plus packing, would exceed 20 
cents per dozen, the level at which the duty would almost double. The 
importer indicated that it would be interested if the price were below 
20 cents per dozen, packed. Sales were made to the importer and others 
after the offering price was reduced to 18% cents per dozen, plus 
packing, or 19% cents per dozen, packed, either price being below 20 
cents per dozen. The court, in the Superior Merchandise Co. case, held 
that “‘{i]t may be that these offers arose originally out of negotiations 
and bargaining by Superior and (manufacturer), but if, as we find, 
offers at the same price were made generally to persons interested in 
buying the merchandise, this price was ‘freely offered.’”’ 54 Cust. Ct. 
at 787. 
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In the present case, plaintiff presented no evidence of offers of 
“such or similar’? merchandise to all purchasers at wholesale for expor- 
tation to the United States during the period in question. The nego- 
tiated price, represented in the invoice unit values, as entered, which 
plaintiff alleges to be the export value, does not “otherwise meet the 
statutory requirements of export value’”’ as required by the Superior 
Merchandise Co. case. 

Although plaintiff successfully rebutted the presumption of correct- 
ness attaching to the appraiser’s findings of value as to the Italwigs, 
except for the first order, Roman wigs, Wiglet C, Monica falls, and the 
Gioia wigs, it failed to establish that the invoice unit values, as entered, 
represent the proper dutiable values as claimed. As to these items of 
merchandise, therefore, plaintiff’s appeals for reappraisement are 
dismissed. Since plaintiff has failed to establish its claimed values, the 
appraised values remain in effect. Millmaster International Inc. v. 
United States, 427 F. 2d 811, 813-14, 57 CCPA 108, 110-11, modified 
on other grounds, 429 F. 2d 985, 57 CCPA 114 (1970). 

In summary, the findings of value by the appraiser as to the first 
order of Italwigs, all orders of B/Italwigs, hand tied and machine 
made, and the Christina 500 are affirmed. As to the remaining merchan- 
dise, the Italwigs after the first order, the Roman wigs, the Wiglet C, 
the Monica falls, and the Gioia wigs, the appeals for reappraisement 
are dismissed with the appraised values remaining in effect. Judgment 
will be entered accordingly. 





0861 
sexoq dIsn (¥IZI %8 Bez ‘og Arsnues 
srydeperyd | “d°V'O)'Ss’n *4 ‘ouy ‘oorary 0S°S%z W183] O8°2eZ W103] | SISe0-ZI-FL “suog 7 UBULIEpUTY *f "¢ ‘21018 
“0861 
sexoq oIsny (FIZT %8 Bez ‘oe Arenues 
yIOX MON | “C°V'O) *S'N *A ‘dUy ‘oorury 0S°SZ2 W10}T 08282 WI0}T | —L6010-S-G2 “oul “OD 7 JEqIEp * “f ‘21078 


018z pus ‘ON e18y pue ‘ON sotiioaieinns 


aASIGNVHOUAN Wie}] 10 “eq UWI0}] 10 “eq 
GNV AULNG peli nara ewan = Sd JALLNIV1d 40 GLVa | XaaWONn 
yapanr | NOIISIoga 


f0 LHOd 
aTaH aassassv 


‘swmojsng fo sauorissmUnogD 


‘NESVHO ‘WY Luadoy 
"joey JUByIOdUII SUINBI} PUB SBSBO 


BU1}800] A[ISBO Ul S[BIOYJO SUIOYSND 07 GOUBASISSB JO Oq [[IM UOAIS UleIOYy AIBUTUINs OY} ‘[[NJ Ut yUTId 07 4yse10zUT [BIOUIS 

JUOIOWNs JO 4OU OI’ SUOISIOOp OY} YSNOYILY “pou190U0D SIOY}O PUB SUIOJSND oY} JO SIBOWJO Jo VOUBPINS pUB UOIyVUIIOFUT 

ey} 10; poystqnd ere yIOX MEN 3B JANOD SUIOYSNA 8e4BIG Po}TUG, OY} JO SUOISIOVp JO S}OBIJSQB SULMOT[OJ OY], 
‘0861 ‘¥ hupnigay ‘xUNSVAUT, FHL dO LNAWLAVdaIqG 


& 
os 
pd 
2 
Oo 
m 
= 
Ee 
B 


SUOUSTIOC] 453404 24IDMS: qV 
SIID AIS qV 


13n0’) susoIsN’) 
$1v1§ pou) 2Y2 JO suOTSIIIq 





& 
& 
Dp 
° 
o 
m2 
8 
2 
pb 
Oo 


sor} 
-31T}Ue :s}{Ms eoe1d-¢ sorpeT 
yIOX MON 


sory 
-917}09 ‘S308 eoe!d-g Serpe] 
yI0X MONT 


asIGNVHOUAN 
aNV AULNG 
iO LHUod 





(19h 
*d’'O) ‘S" *4 UONBIOdI0H 
Suiseyomg Aouusg “oO ‘f 


(1L9F 
*d'O) '8" “A UoHe10d105 
Zujseyomg Aouueg *O ‘f 





aoud 
4yun 9dfoAuT 
ST onyBa pres 
fenyea 110dxe Jo 
SISBq UO S9140I7} 
-ue sB o]qeTIng 
%9 
SL16L WezT 


eorid 
qyun eo;oAut 
Ss} on[ea pres 
fenyea 410dxe Jo 
SISBq UO SeT}OI1} 
-U9 SB eIquIang 
%9 
SLT6L UreIT 


oy8y Pus “ON 
W193] 10 “ed 


a1TaH 





(siexovt) %9 
CL°162 UledT 
(s}ued pus 
Sesno[q) %e"ze 
+ “aI 10d 99g 
82°78e W194] 


(s180a) 29 
CLI6L W104] 
(squed pus 
sesno[q) %0z 
+ “QI red 90"28 
8o°78E UIed] 


o}8y Pus ‘ON 
1193] 10 “1Bq 


aassassv 





ZS810-L-LL 





‘oul ‘IeeMyTUy oUABYSg 


‘OU ‘IvaMITUY oUABYS 


ATALLNIV1d 


O86T 
‘Ie Arenues 


“f ‘2,918 


O86T 
‘og Arenuss 


“¢ ‘2078 


NOIsIoda 
40 ALVaG 
y apanr 








aaaqWon 
NOISIOda 





Recent Unpublished Customs 
Service Decisions 


The following listing of recent administrative decisions issued by 
the Office of Regulations and Rulings, U.S. Customs Service, and not 
otherwise published, is published for the information of Customs 
officers and the importing community. Although the decisions are not 
of sufficient general interest to warrant publication as Treasury de- 
cisions, the listing describes the issues involved and is intended to 
aid Customs officers and concerned members of the public in identify- 
ing matters of interest which recently have been considered by the 
Office of Regulations and Rulings. 

A copy of any decision included in this listing, identified by its 
date and file number, may be obtained in a form appropriate for public 
distribution upon written request to the Office of Regulations and 
Rulings, attention: Legal Reference Area, room 2404, U.S. Customs 
Service, 1301 Constitution Avenue NW., Washington D.C. 20229. 
These copies will be made available at a cost to the requester of 10 
cents per page. However, the Customs Service will waive this charge 
if the total number of pages copied is 10 or less. 

Decisions listed in earlier issues of the Customs Bulletin, through 
October 24, 1979, are available in microfiche format at a cost of $15.10 
(15 cents per sheet of fiche). It is anticipated that additions to the 
microfiche will be made quarterly and subscriptions are available. 
Requests for the microfiche now available and for subscriptions should 
be directed to the Legal Reference Area. Subscribers will automatically 
receive updates as they are issued and will be billed accordingly. 

Dated: February 11, 1980. 

SaLvaToRE E. CaRAMAGNO 
(For the Director, Office of 
Regulations and Rulings). 
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Date of 
decision 


1-22-80 


1-23-80 


12-20-79 
1-16-80 


1— 9-80 
1-28-80 


1-17-80 
1-16-80 
1-17-80 


1-23-80 
1-18-80 
1-16-80 


1-22-80 


12-13-79 


12— 5-79 
1— 8-80 


1— 8-80 
1— 4-80 
12— 8-79 


12-19-79 
12-11-79 


1— 8-80 


12-18-79 


File 
No. 


104348 


104364 


104389 
711259 


711308 


711361 


711364 


711479 


711871 


711945 


712011 


712013 


712170 


057796 


060419 
060565 


060780 


060789 


060836 


060893 
060901 


060928 


060929 


CUSTOMS 


Issue 


Carrier control: Application of the term “fixed structure”’ 
under the Outer Continental Shelf Lands Act to 
drilling rigs and platforms on the Outer Continental 
Shelf 

Vessel repair: Qualification of certain tugboats as 
special purpose vessels 

Vessels: Fee collection for vessel diversion 

Country of origin marking: Fine tip markers imported 
in bulk form and repackaged into sets 

Country of origin marking: Metal eyeglass frames 
imported in assembled and plated condition 

Country of origin marking: Chinaware for use by 
airline in serving passengers 

Reliquidation: Whether the premature filing of a 
protest in the form of a letter is an error of law ex- 
cluded from relief under 19 U.S.C. 1520 (ce) (1) 

Country of origin marking: Whether tracing wheels 
need be marked if shrink-wrapped to a display card 
which bears the country of origin 

Country of origin marking: Solid state electronic 
watches assembled in Hong Kong that contain solid 
state modules assembled in Korea 

Country of origin marking: Replacement parts for 
agricultural implements 

Country of origin marking: Rail freight car truck side 
frames and truck bolsters 

Country of origin marking: Foreign-made wearing 
apparel which displays the marking “‘USA”’ 

Brokers: Whether an individual under the age of 21 
may apply for a customhouse broker’s license and 
take the qualifying examination 

Classification: Whether certain gloves for children for 
use in skiing qualify as ski equipment (705.86, 734.99) 

Classification: Blue-mold cheese (117.00, 117.05) 

Classification: Whether fabric with weft fibers omitted 
at intervals is advanced beyond fabric stage 

Classification: Ski jacket with quilting stitching (382.04, 
382.81) 

Classification: Strap-like packing material composed of 
polyester filaments twisted into yarns 

Classification: Whether straps on bikini constitute 
ornamentation (382.78) 

Classification: Rubber thread (711.55, 774.25) 

Classification: Thread wound on plastic spool (310.90, 
310.91) 

Classification: Cucumbers packed in brine solution 
(141.77, 141.81) 

Classification: Whether piping on denim jeans consti- 
tutes ornamentation 








Date of 
decision 


1- 7-80 
1— 8-80 
1-28-80 
1-11-80 


12-10-79 
1-14-80 
12-10-79 
12-13-79 
12-12-79 
1-28-80 


12-10-79 


1-18-80 


12-12-79 
12-28-79 
1-14-80 
12-31-79 
1-11-80 
12-12-79 
1— 7-80 
12-17-79 
12-13-79 
1- 7-80 


1-16-80 
12-28-79 
12— 6-79 
12-19-79 


1-11-80 
12-17-79 
1-25-80 
1-16-80 


1-25-80 
12-13-79 
1-29-80 
12-20-79 
1-28-80 
1-23-80 
1-23-80 
1-11-80 
1-11-80 
1-29-80 


File 
No. 


060932 
060942 
060956 
060962 


060972 
060974 
060976 
061028 
061390 
061433 


061466 


061475 


061660 
061700 
061732 
061813 
062190 
062303 
062348 
062487 
062525 
062533 


062594 
062597 
062632 
062643 


062645 
062668 
062669 
062699 


062705 
062707 
062740 
062745 
062749 
062783 
062797 
062801 
062805 
062851 


Issue 


Classification: Window transfers (273.75) 

Classification: Raincoat for infant (382.81) 

Classification: Chocolate (156.25, 156.30) 

Classification: Whether crochet shell edging ornaments 
bikini (382.00) 

Classification: Nylon food umbrella (386.09) 

Classification: Lock spray de-icer (432.00) 

Classification: Simulated corduroy (345.50) 

Classification: Gloves (705.85, 734.99, 735.05) 

Classification: Brad pins (646.25, 646.30) 

Classification: Whether certain patch pockets are 
ornamental 

American selling price: Women’s causal open-toe, open- 
back ankle strap shoe with plastic/rubber sole and 
canvas upper (700.60) 

Classification: Die cast metal vehicles in miniature size 
(737.15, 737.95) 

Classification: Kilims (360.78, 365.86) 

Classification: Glass timer (546.52, 735.20) 

Classification: Raincoat with epaulets (382.00, 382.12) 

Classification: Metal discs (646.70, 745.40) 

Classification: Tote bags (389.62) 

Classification: Vinyl gloves (705.86, 734.99) 

American selling price: Sport sandals (700.60) 

Classification: Gloves (704.40, 705.86) 

Classification: Self-propelled agricultural sprayer (692.16) 

Classification: Plastic tips to be used as pen points in 
roller pen refill (760.32, 760.40) 

Classification: Sixteen-quart field hamper (666.00) 

Classification: Wooden soldier decorations (737.22) 

Classification: Roller skate boot (700.60, 734.90) 

Classification: Backgammon game integrated into 
carrying case (734.15) 

Classification: Waste heat regenerator (661.68) 

Classification: Taps for threading nuts (649.43) 

Classification: Livestock waterer (666.00) 

Classification: Eyeglass hinges; frame core wire (647.05, 
708.47) 

Classification: Key holders (740.30, 740.38) 

Classification: Printed circuit board assembler (678.50) 

Classification: Curling brush (684.50, 750.47) 

Classification: Gloves (734.99) 

Classification: Wooden clown figures (737.22) 

Classification: Storage containers (772.15) 

Classification: Rattan picnic basket (706.17) 

Classification: Ceramic tile cutting device (657.25) 

Classification: Window guards (647.03) 

Classification: Pipe tools (648.97, 649.49) 
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Date of 

decision 
1-14-80 
12-28-79 


1-17-80 
12-28-79 
12-13-79 

1-25-80 


1— 4-80 
1-11-80 
1-16-80 
12- 6-79 


12-18-79 
12-31-79 


1-18-80 
1-11-80 
12-13-79 
12-11-79 
1-28-80 


File 


062854 
062856 


062861 
062894 
062897 
062924 


062958 
063429 
064006 
064010 


064011 
064036 


064040 
064057 
064064 
064079 
064159 


Classification : 
Classification: 


772.15) 


Classification: 
Classification : 
Classification: 
Classification: 


790.62) 


Classification: 
Classification: 
Classification: 
Classification: 


Issue 


Flotation jacket (772.30, 774.60) 
Carbonating device (662.20, 678.50, 


Machinery models (737.05, 737.15) 
Shopping bag (389.62) 

Machine screw (646.58) 

Vacuum bottles (790.59, 790.60, 790.61, 


Dried hemoglobin (190.20, 437.76, 439.30) 
Security briefcase (706.60) 

Religious booklets (270.25) 

Fabric laminated on both sides with 


rubber (359.50) 


Classification 


Classification: 


mental 
Classification 
Classification 
Classification 
Classification 
Classification 


: Wool fabric (336.60) 
Whether trademark symbol is orna- 


: Polypropylene bags (385.53) 

: Candy (157.10) 

: Bulk netting (352.40, 352.80) 

: Shirt with overlaid yoke (380.00) 
: Vegetable bag (385.53, 389.62) 





International 
Trade Commission Notices 


Investigations by the U.S. International Trade Commission 
DEPARTMENT OF THE TREASURY 


The appended notices relating to investigations by the U.S. Inter- 
national Trade Commission are published for the information of 
Customs Officers and others concerned. 

R. E. CHaseEn, 
Commissioner of Customs. 


In the Matter of 
CERTAIN Puiastic-MoLpDING 
APPARATUS AND Compo- 
NENTS THEREOF 


Investigation No. 337-TA-66 


Notice of Termination 


Upon consideration of the presiding officer’s recommended deter- 
mination and the record in this proceeding, the Commission hereby 
orders the termination of investigation No. 337-TA-66, “Certain 
Plastic-Molding Apparatus and Components Thereof,” by granting 
a motion by all parties to terminate this investigation (motion docket 
No. 66-23) and accepting a settlement agreement proposed by all 
parties. 

Any party wishing to petition for reconsideration of the Com- 
mission’s action must do so within 14 days of service of the Com- 
mission order and Commissioner’s memorandum opinion. Such 
petitions must be in accord with section 210.56 of the Commission’s 
rules (19 CFR 210.56). Any person adversely affected by a final Com- 
mission action may appeal such action to the U.S. Court of Customs 
and Patent Appeals. 

Copies of the Commission’s action, order, and Commissioner’s 
memorandum opinion (USITC publication No. 1032, January 1979) 
are available to the public during official working hours at the Office 
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of the Secretary, U.S. International Trade Commission, 701 E 
Street NW., Washington, D.C. 20436; telephone 202-523-0161. 
Notice of the institution of the Commission’s investigation was pub- 
lished in the Federal Register of May 4, 1979 (44 F.R. 27504). 

By order of the Commission. 

Issued: February 5, 1980. 

Kennetu R. Mason, 
Secretary. 


[332-91] 


U.S. Exports to tHE Soviet Union: Past Trenps, Recent 
DEVELOPMENTS, AND Future Prospects 


Notice of Termination of Investigation 


Notice is hereby given that the U.S. International Trade Commis- 
sion, on January 30, 1980, terminated investigation 332-91 relating to 
U.S. exports to the Soviet Union: Past trends, recent developments, 
and future prospects, an investigation which the Commission insti- 
tuted on its own motion on December 30, 1977, under section 332 of the 
Tariff Act of 1930 (43 F.R. 2244). (January 16, 1978). 

By order of the Commission. 

Issued: February 4, 1980. 

Kennetu R. Mason, 
Secretary. 


[19 CFR, Part 207] 
Investigation No. AA1921-147A 
Exectric Gotr Cars From Po.anp 
Notice of Investigation and Hearing 


AGENCY: U.S. International Trade Commission. 


ACTION: Initiation of an investigation under section 751 of the Tariff 
Act of 1930. 


SUMMARY: This action initiates an investigation under section 751 
of the Tariff Act of 1930 to determine whether changed circumstances 
exist which indicate that an industry in the United States would not be 
threatened with material injury if the antidumping finding concerning 
electric golf cars from Poland were revoked (40 F.R. 53383). 
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On September 16, 1975, the Commission determined that an in- 
dustry: in the United States is being injured by reason of the importa- 
tion of electric golf cars that are being, or are likely to be, sold at less 
than fair value within the meaning of the Antidumping Act, 1921. An 
application for review of this determination was filed with the Com- 
mission by Melex, USA, Inc., an importer of the subject product, on 
August 6, 1979, in accordance with the then extant Rules of Practice 
and Procedure. The Commission published a notice in the Federal 
Register inviting public comment on the question of whether the Com- 
mission should conduct a review of the determination. Public com- 
ments were received from five interested persons. On the basis of the 
application and the public comments, the Commission, by action of 
January 30, 1980, voted to institute an investigation pursuant to sec- 
tion 751 of the Tariff Act of 1930 and section 207.45 of the Rules of 
Practice and Procedure. 


PUBLIC HEARING ORDERED: A public hearing in connection 
with the investigation will be held on Wednesday, April 16, 1980, in 
the Commission’s hearing room, U.S. International Trade Commission 
Building, 701 E Street NW., Washington, D.C. 20436, beginning at 
10 a.m., e.s.t. Requests to appear at the public hearing should be filed 
in writing with the Secretary to the Commission not later than close of 
business (5:15 p.m., e.s.t.), Friday, April 11, 1980. For further informa- 
tion, consult the Commission’s Rules of Practice and Procedure, 


part 207, subpart C (44 F.R. 76457), effective January 1, 1980. 


PREHEARING STATEMENTS: The Commission will prepare and 
place on the record by March 27, 1980, a staff report containing pre- 
liminary findings of fact. Parties to the investigation will submit to 
the Commission a prehearing statement by April 11, 1980. The con- 
tent of such statement should include the following: 

(a) exceptions, if any, to the preliminary findings of fact contained 
in the staff report, 

(b) any additional or proposed alternative findings of fact, 

(c) proposed conclusions of law, 

(d) any other information and arguments which a party believes 
relevant to the Commission’s determination in this investiga- 
tion; and 

(e) a proposed determination for adoption by the Commission. 


WRITTEN SUBMISSIONS: Any person may submit to the Com- 
mission on or before the prehearing statement any written statements 
of information pertinent to the subject matter of the investigation. 
A signed original and 19 true copies of such statements must be sub- 
mitted. 
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Any business information which a submitter desires the Commission 
to treat as confidential shall be submitted separately and each sheet 
must be clearly marked at the top ‘Confidential business data.”’ 
Confidental submissions must conform with the requirements of sec- 
tion 201.6 of the Rules of Practice and Procedure (19 CFR 201.6). 
All written submissions except business confidential data, will be 
available for public inspection. 


FOR FURTHER INFORMATION CONTACT: Mr. Thomas St. 
Maxens, U.S. International Trade Commission; 202-523-0339. 
By order of the Commission. 
Issued: February 5, 1980. 
KENNETH R. Mason, 
Secretary. 


[332-73] 


Notice of Release for Public Comment of U.S. Administration Draft 


Comments on Draft Chapters of the Harmonized Commodity Descrip- 
tion and Coding System 


AGENCY: US. International Trade Commission. 


ACTION: Release for public comment, pursuant to Commission in- 
vestigation No. 332-73, under the authority of section 332 (g) of the 
Tariff Act of 1930, as amended, of drafts of, and draft U.S. comments 
on, the following chapters of the Harmonized Commodity Description 
and Coding System. 
Chapter 39: Artificial resins and plastic materials, cellulose esters 
and ethers; articles thereof. 


Chapter 40: Rubber, synthetic rubber, factice, and articles 
thereof. 


WRITTEN SUBMISSIONS: Parties wishing to submit written com- 
ments should do so by February 29, 1980. 


HEARING: Parties desiring the Commission to hold a hearing on 
these draft chapters of the Harmonized Code should contact the 


Secretary of the Commission by February 22, 1980, and show good 
cause for holding a hearing. 


COPIES OF DOCUMENTS: Copies of the draft chapters and draft 
U.S. comments thereon which are the subject of this notice are avail- 
able for public inspection at the offices of the Commission, 701 E 
Street NW., Washington, D.C. 20436, or at 6 World Trade Center, 
New York, N.Y. 10048. The Commission will also send copies to 
interested parties upon request. 
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FOR FURTHER INFORMATION CONTACT: Eugene A. Rosen- 
garden, Director, Office of Nomenclature, Valuation and Related 
Activities, U.S. International Trade Commission, 701 E Street NW., 
Washington, D.C. 20436; telephone 202-523-0370. 


SUPPLEMENTARY INFORMATION: The purpose of this notice 
is to obtain the comments and views of interested parties with respect 
to the above-mentioned draft chapters of the Harmonized Commodity 
Description and Coding System, and of the draft U.S. comments 
thereon. 

This notice is being issued pursuant to Commission investigation 
No. 332-73, instituted on January 31, 1975 (40 F.R. 6329), under 
section 332 (g) of the Tariff Act of 1930. The investigation was 
initiated in accordance with section 608 (c) of the Trade Act of 1974, 
which provides, in part, that the Commission shall institute an in- 
vestigation which would provide the basis for— 

(2) full and immediate participation by the United States Inter- 
national Trade Commission in the United States contribution to 
technical work of the Harmonized Systems [sic] Committee under 
the Customs Cooperation Council to assure the recognition of 
the needs of the U.S. business community in the development of 
a Harmonized Code reflecting sound principles of commodity 
identification and specification and modern producing methods 
and trading practices * * *. 

The Harmonized Commodity Description and Coding System (Har- 
monized Code) is being developed by the Customs Cooperation 
Council (CCC), an 80-member international organization with head- 
quarters in Brussels, as an international commodity classification sys- 
tem which will be adaptable for modernized customs tariff nomencla- 
ture purposes and for recording, handling, and reporting of transac- 
tions in international trade. The Harmonized Code will be based on, 
and in many respects will be an extension of, the Customs Cooperation 
Council Nomenclature (CCCN), formerly known as the Brussels 
Tariff Nomenclature (BTN). 

Currently, the technical team working under auspices of the CCC 
prepares drafts of the various chapters of the Harmonized Code for 
consideration by the Harmonized System Committee, which was 
established in order to develop the code. These drafts are forwarded 
to the members and observers of the committee for their review and 
submission of written comments. The committee meets three times a 
year to consider these drafts and the written comments and presen- 
tations of the various delegations. The review of a particular chapter 
or group of chapters may extend to more than one meeting. 

In 1971, the Department of the Treasury established an Interagency 
Advisory Committee on Customs Cooperation Council Matters in 
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order to provide a basis for interested Federal agencies to participate 
with respect to CCC matters. In order to establish and develop U.S. 
programs and policies with respect to the Harmonized Code, the inter- 
agency committee has instituted procedures which take into account 
the provisions of section 608(c) of the Trade Act of 1974, which call 
for the Commission to contribute to the U.S. technical input to the 
Harmonized System Committee. Under these procedures the Com- 
mission is preparing technical comments and proposals on the various 
chapters of the Harmonized Code for consideration by the interagency 
committee in the determination of U.S. proposals with respect to the 
Harmonized Code. In making proposals, the Commission is seeking 
and taking into consideration the views of trade and industry and 
other interested parties and of interested Government agencies. 

The draft U.S. comments on the chapters of the Harmonized Code 
released for public comment today relate specifically to the technical 
team drafts of these chapters and should be read in conjunction 
therewith. 

In its public notices of May 4, 1976 (41 F.R. 18716 of May 6, 1976), 
August 9, 1976 (41 F.R. 34370 of August 13, 1976), December 20, 1976 
(41 F.R. 55948 of December 23, 1976), September 1, 1977 (42 F.R. 
44852 of September 7, 1977), February 7, 1978 (43 F.R. 5902 of 
February 10, 1978), October 16, 1978 (43 F.R. 48723 of October 19, 
1978), February 14, 1979 (44 F.R. 10435 of February 20, 1979), 
May 16, 1979 (44 F.R. 29740 of May 22, 1979), and September 5, 1979 
(44 F.R. 53112 of September 12, 1979), the Commission identified 
those chapters which have been considered thus far by the Harmonized 
System Committee, and the chapters for which a technical team draft 
has been released. 

By order of the Commission. 

Issued: February 1, 1980. 

KEnnETH R. Mason, 
Secretary. 
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T.D. No. 
Treasury decisions: Austria added to list of countries, section 10.59, Cus- 
toms Regulations amended 
Customs Service decisions: 
Aircraft: Applicability to civil aircraft of fee schedule for specific serv- 
ices provided by Customs officers 
Articles exported and returned under item 806.30, TSUS: Whether the 
cost of a die forms part of the dutiable value of processing performed 
abroad 
Carrier control: 
Use of foreign vessels to transport motor fuel antiknock com- 


Application of U.S. laws to a site on the Outer Continental Shelf 

after removal of an exploratory rig 
Classification: 

Actual use provision; substitution 

Mop truck 

Traction devices for automobile tires 

Photomask inspection system 

Unfinished footwear 

Inclusion of bottom bracket assembly in ‘‘Cotterless Type Crank 


Country-of-origin marking: 
Garments Assembled in One Country From Parts Produced in 
Another Country 
Merchandise imported from the People’s Republic of China 
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from components imported from another BDC 
Reliquidation: Erroneous exporation of merchandise from warehouse 
due to proprietor’s failure to follow instructions 
Appeals from the International Trade Commission, investigation No. 
337-TA-43 Hale Fire Pump Co. v. Tokai, Ltd., C. Itoh & Co., Ltd., C. 
Itoh America, Inc., and International Trade Commission __- -- - 


Customs Court 


American manufacturers’ action, C.D. 4838 
Antidumping; summary judgment, motion for, C.D. 4838 
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Antidumping Act: 
Negative injury determination, C.D. 4838 
Procedures applicable under, C.D. 4838 
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Antidumping Act of 1921, as amended, C.D. 4838 
Sec. 201, C.D. 4838 
Sec. 202(a), C.D. 4838 
Public Law No. 93-618, C.D. 4838 
Public Law No. 96-39, C.D. 4838 
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Sec. 516, as amended, C.D. 4838 
Sec. 516A, C.D. 4838 
Trade Act of 1974, C.D. 4838 
Trade Agreements Act of 1979, C.D. 4838 
U.S. Code: 
Title 19: 
Sec. 160 et seg., C.D. 4838 
Sec. 160(a), C.D. 4838 
Sec. 160(d) (1), C.D. 4838 
Sec. 160(d) (2), C.D. 4838 
Sec. 161(a), C.D. 4838 
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Sec. 1516(a), C.D. 4838 
Sec. 1516(c), C.D. 4838 
Sec. 1516(f), C.D. 4838 
Sec. 2231(a), C.D. 4838 
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Cross-motions for summary judgment, C.D. 4838 
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Injury, C.D. 4838 
Substantial evidence, C.D. 4838 
Hand tools, non-powered, C.D. 4838 
Injury determination; scope of review, C.D. 4838 
Judicial review: 
Negative injury determination by United States Tariff Commission, C.D. 
4838 
Tariff Commission actions and proceedings, C.D. 4838 
Legislative history: 
Hearing Before the Subcommittee on Trade, House Committee on Ways 
and Means, on the Adequacy and the Administration of the Antidumping 
Act of 1921 (95th Cong., Ist Sess. 1977), pp. 62, 65-66, C.D. 4838 
Senate Reports: 
No. 93-1298, 98d Cong., 2d Sess. 100 (1974), C.D. 4838 
No. 96-249, 96th Cong., 1st Sess. 251 (1979), C.D. 4838 
Less than fair value; negative injury determination, C.D. 4838 
Motion for summary judgment, C.D. 4838 
Negative injury determination: 
Antidumping Act, C.D. 4838 
By United States Tariff Commission; judicial review, C.D. 4838 
Less than fair value, C.D. 4838 
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Non-powered hand tools, C.D. 4838 
Quantum of injury required; Antidumping Act, C.D. 4838 
Review of injury determination; substantial evidence standard, C.D. 4838 
Scope of review; injury determination, C.D. 4838 
Substantial evidence standard; review of injury determination, C.D. 4838 
Summary judgment: 
Cross-motions for, C.D. 4838 
Motion for, C.D. 4838 
Motion for; antidumping, C.D. 4838 
Tariff Commission actions and proceedings; judicial review, C.D. 4838 
Treatises and Related Publications: 
Hendrick, The United States Antidumping Act, 58 American Journal of 
International Law 914, 924 (1964), C.D. 4838 
Metzger & Musrey, Judicial Review of Tariff Commission Actions and Pro- 
ceedings, 56 Cornell L. Rev. 285, 320-30 (1971), C.D. 4388 
Valuation decision: 
Construction: 
Customs Simplification Act of 1956, C.D. 4839 
Tariff Act of 1930: 
Sec. 402(b), as amended, C.D. 4839 
Sec. 402(f), as amended, C.D. 4839 
Sec. 402(f) (1), as amended, C.D. 4839 
Sec. 402(f) (1) (B), as amended, C.D. 4839 
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Title 19, sec. 1401la(b), C.D. 4839 
Title 28: 
Sec. 2633, C.D. 4839 
Sec. 2635(a), C.D. 4839 


Sec. 2635(b), C.D. 4839 


Issues: 

Burden of proof—failure of proof——-Where the plaintiff importer rebutted 
the presumption of correctness attaching to the appraised values, but 
failed to establish the correctness of the claimed values, the appeals 
for reappraisement were dismissed with the appraised values remain- 
ing in effect. C.D. 4839 

Burden of proof—It is well established that plaintiff, in challenging the 
appraised values, must (1) overcome the presumption of correctness 
attaching to the appraised values and (2) establish the correct value 
by proper evidence. C.D. 4839 

Export value—freely offered for sale—Where plaintiff was not a selected 
purchaser, determination of the price of merchandise by arm’s length 
negotiation between exporter and purchaser did not establish that 
the merchandise was freely offered for sale to all purchasers at whole- 
sale for exportation to the United States at such prices. C.D. 4839 

Export value—selected purchaser—Plaintiff could not be considered a 
selected purchaser where there was no showing that sales of merchan- 
dise were restricted to plaintiff and no offers were made for sale to all 
purchasers at wholesale. C.D. 4839 

Export value—such or similar merchandise—Where wigs and other 
products of human hair were made to importer’s specifications and 
differed from all other wigs and products of human hair in mix of 
hair types, length and weight of hair, quality of materials, whether 





INDEX 


machine made, handmade or hand finished, they were held not to be 
such as or similar to other such merchandise of the manufacturer. 
C.D. 4839 

Merchandise; wigs and other products of human hair, C.D. 4839 

Value; export, C.D. 4839 

Words and phrases; such or similar merchandise, C.D. 4839 

Words and phrases: 
Injury, C.D. 4838 
Substantial evidence, C.D. 4838 
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